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Tan Journat is published to advance 
sound thinking in the fields of insurance 
law relating to Life, Health and Accident, 
Fire and Casualty, Automobile, and Negli- 
gence, and to review unfolding develop- 
ments of interest and importance. Thus, 
the JourNAL presents timely articles cn 
pertinent subjects of insurance law, di- 
gests of recent decisions, comments on 
pending legislation, reviews cf legzl arti- 
cles in contemporary publications, and 
other features reflecting the changing 
scene of insurance law within its scope of 
coverage. 


In the interest of stimulating current 
thought and frank discussion of signifi- 
cant relevant topics in insurance law, the 
pages of the Journat are made freely | C 
available. Because of this open policy of | 
expression, no editorial responsibility is 
assumed for the ideas and opinions set 
forth. On this basis contributions are 
invited, 
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The InsuRANCcE LAW JouRNAL is published 
monthly by Commerce Clearing House, Inc., 
214 N. Michigan Ave., Chicago 1, Illinois. Sub- 
scription Rate: $10 per year; single copies, 
price $1. 
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The year 1947 means that the INSUR- 
ANCE LAW JOURNAL is celebrating its 
diamond anniversary. While back in 1872, 
THE JOURNAL did not appear in its 
present format, just so there are few of its 
present-day readers that are in their 1872 
format. Time brings many changes, some 
for the better, some for the worse. 


Going back to the year 1872 for a 
moment, let us see what the national picture 
was; what was the insurance picture in the 
year of the birth of our JOURNAL? Those 
were reconstruction days following The 
War Between The States, and Ulysses Grant 
was President. In New York the empire of 
Tweed was tumbling, and business was on 
the verge of the panic of 1873. With plenty 
of frontier land still available, the forty- 
eight states just didn’t exist. In insurance, 
life insurance was wildly expanding and 
about to be reined-in by the crisis of the 
following year; corporate suretyship was 
an unknown, Insurance was not commerce, 
according to the United States Supreme 
Court, and regulation as it is known today, 
unheard of. 


Now in 1947, the United States Supreme 
Court having determined that insurance 
across state lines is interstate commerce, we 
are living in the last year of a moratorium 
created by Congress during which effective 
regulation machinery must be set up by the 
states or the industry must submit to fed- 
eral regulation. In this year the legislatures 
of 44 states will meet and will be con- 
fronted with proposals to adjust the insur- 
ance regulatory machinery in accordance 
with the model suggested by the research 
and planning of the National Association 
of Insurance Commissioners and the All- 
Industry Committee. 


As has been indicated by controversial 
discussions, all the proposals will not be in 
accord with the so-called Model Bill, but 
indications from various sources in recent 
days have displayed an increasing support 
for the recommended legislation. We trust 
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that when these matters come before the 
legislators, they will be viewed with an idea 
of promoting the greatest good for the 
greatest number and not be tainted with a 
tendency to benefit specific classes or groups 
We think that such a spirit which made it- 
self evident in early deliberations has, for 
the most part, heeded the old Franklin 
admonition of “standing together.” 

The state legislatures are going to be faced 
with another insurance matter of paramount 
importance upon their convening. The pub- 
lic, the companies and insurance officials are 
going to be adamant in their decision to do 
something about the fire panic and the auto- 
mobile accident epidemic that has swept the 
country this past year. More stringent fire 
regulations will be proposed and probably 
enacted as well as mandatory rules of per- 
sonal conduct for hotel residents. Financial 
responsibility laws will need strengthening 
and the safety education for the public will 
be a popular program. 

Yes, 1947 can be a banner year for insur 
ance and we hope that it will be. It is at 
the fork in the road, not on the horns of 
a dilemma. One road leads to proper organ- 
ization, free but not cutthroat competition, 
non-political, competent regulation of private 
enterprise by the states, the other, to stifling, 
national regulation with a touch of the political, 
red tape and the complete abandonment of the 
laissez-faire system of private enterprise. 
Which road is the best? Which road do 
most of the people concerned want? Once 
the control is in the hands of the federal 
government, it will be most difficult to 
effect a return to the states. If there are 
ills in the present proposed plan, correc- 
tion is relatively easy within the boundary 
of a state. And this we think important: 
it is not so much a case of what happens 
to be wrong in the case of the Model Rating 
Bills; human imperfections may have crept 
in; the question is State v. Federal regula- 
tion. Let individual differences as to the 
means be settled later. 
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- Pennsylvania Negligence 
Law and Procedure 


By MAXWELL E. ROSENBLUM 





ie Sr dsb dist 


From his position as Chief Clerk of the Philadelphia Department of Law, Mr. 
Rosenblum has had an excellent opportunity to obtain a true perspective of his 
subject, from the viewpoint of a defendant city. In this “Bird’s-eye view”, while 
Pennsylvania references predominate, his coverage of the subject can scarcely 


TIS INEVITABLE that in the conduct 

of the duties, services and responsibilities 
which are the customary functional opera- 
tions and business of a municipality, there 
should be some injury to persons or prop- 
erty either through carelessness, inefficiency 
or unavoidable accident, and particularly so 
where the area within the City’s confines 
and its population are so vast as to distin- 
guish it as one of the nation’s principal 
municipalities. A fire truck or other City- 
owned vehicle negligently operated, or by 
sheer accident, may strike a pedestrian; a 
collecting sewer, overburdened by an abnor- 
ma] rainfall may break and flood the cellars 
of abutting homes; a water main may give 
way and tear up the bed of a street with 
resulting damage to persons or property. 
Again, claims may be asserted or instituted 
against the municipality for personal injury 
sustained through alleged breach of duty in 
the City, e. g., its obligation to maintain its 
streets in proper repair; so, by the City’s 
failure to order and effectuate the immedi- 
ate removal of snow and ice from sidewalks, 
or to arrange for the removal of obstructions 
and nuisances from sidewalks or cartways, 
claims may arise for injuries sustained 
therefrom, 






be termed provincial 


Because experience and extensive analysis 
of records over a score of years convinced 
the local authorities that personal injury 
claims resulting from allegedly negligent 
municipal performance could be extremely 
costly unless they were meticulously inves- 
tigated and treated according to a prescribed 
standardized formula irrespective of the ex- 
tent of damage in individual cases, some of 
the leading cities including our own were 
enabled by such investigation and treatment 
not only to reduce the number of actions 
filed against them but also appreciably de- 
crease the amourits of claim and keep their 
annual expenditures for this necessary “evil” 
down to a surprising minimum. 


Philadelphia's ‘Bureau 
of Negligence Claims”’ 


In Philadelphia, a separate bureau of the 
Department of Law was organized and 
identified as the “Bureau of Negligence 
Claims” with a thoroughly experienced attor- 
ney—formerly identified as chief defense 
claims attorney of one of the nation’s lead- 
ing street railway companies—as its operat- 
ing head. The Bureau in turn was further 
subdivided according to the principal types 
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of negligence suits and the chief thereof 
permanently assigned specialist attorneys to 
the defense of each respective classification. 
Various standardized forms were adopted, 
including an accident report form, executed 
as soon after the occurrence of an accident 
as possible, in collaboration with the Police 
Accident Investigating Unit of our Depart- 
ment of Public Safety. Such accident 
report, in the form of a questionnaire, stimu- 
lates investigation and acquisition of infor- 
mation concerning: the cause of the accident 
and alleged injury or damage, and extent 
thereof; photographic analysis; records of 
weather conditions; general physical condi- 
tion of sidewalk or cartway, whether ob- 
structed, raised, depressed, covered with 
snow or ice; results of examination of skid 
marks if accident resulted from collision’ of 
vehicles; signed statements of eyewitnesses 
whenever possible; contributing factors to 
accident; financial responsibility of parties 
in interest; what prior notice the City, or 
the owner or tenant or all, had of the faulty 
condition, etc., etc. 


Corrective Effects 


How much the above investigation and 
treatment contributed to the success of our 
reorganization is now epochal history. It 
may be of especial interest to note that the 
institution of these methods has eliminated 
at least thirty percent of such claims and 
actions and has reduced to an aggregate 
annual disbursement of approximately $50,000, 
a liability which for a prior twelve-year 
period had averaged nearly $300,000 per 
year. (See Annual Report of the Depart- 
ment of Law, 1937.) 


Additional Factors 


There were other factors which aided to 
an indeterminable degree the achievement 
of this favorable record, notably: 


Scire Facias Act 


The ability to bring upon the record, as 
additional defendants, persons who the City 
attorneys defending the action determined 
would be liable over to it if recovery was 
had against it, in suits growing out of per- 
sonal injuries sustained because of sidewalk 
defects, as authorized by the Act of April 
10, 1929, P. L. 479, as amended, commonly 
referred to here as the “Sci. Fj.” Act, the 





title and section 1 of which provide as fol- 
lows: 


“An Act to regulate procedure where a 
defendant desires to have joined as addi- 
tional defendants persons whom he alleges 
are liable over to him, or jointly or severally 
liable with him, for the cause of action de- 
clared on; 


“Section 1. Be it enacted, etc., that any 
defendant, named in any action, may sue 
out, as of course, a writ of scire facias to 
bring upon the record as an additional de- 
fendant any other person alleged to be liable 
over to him for the cause of action declared 
on, or jointly or severally liable therefor 
with him, with the same force and effect as 
if such other had been originally sued, and 
such suit shall continue, both before and 
after judgment, according to equitable prin- 
ciples, although at common law, or under 
existing statutes, the plaintiff could not 
properly have joined all such parties as de- 
fendants.” ‘ 


In the case of Vinnacombe, et ux. v. City 
of Philadelphia, et al., 297 Pa. 564, the Act 
was sustained, Mr. Justice Simpson saying: 


“As an owner, or tenant in possession, is 
primarily required to keep in repair the foot- 
way pavement in front of the property owned 
or occupied by him, one or the other of these 
. .. may be liable over to the city for any 
recovery which may be had against it in the 
present suit: Phila. v. Reading Co., 295 Pa. 
183; Phila. v. Merchant and Evans Co., 296 
Pa. 126. Hence, the question for us to de- 
cide is whether or not the statute is consti- 
tutional and applicable. In construing it, 
two things are plainly apparent: (1) The 
Act is a remedial one. Its purpose is to 
avoid a multiplicity of suits; to compel every 
interested person to appear and defend the 
action by plaintiff; and to save the original 
defendant from possible harm resulting from 
loss of evidence, as might result if compelled 
to await the end of the suit before proceed- 
ing against those who were primarily liable 
in whole or in part. Hence, the statute ts 
to be liberally construed to advance the legis- 
lative purpose: Fulton Farmers Assn. v. Bom- 
berger, 262 Pa. 43, 47; Duggan v. Duggan, 
291 Pa. 556. (2) Nothing in the Act shows 
the slightest intention to affect plaintiffs in 
such suits. Consequently, the adding of 
additional defendants will give no higher 
right to plaintiffs than they had before... . 
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The statute says it applies to ‘any action’, 
and this of course includes actions of tres- 
pass. ... The issues raised by the scire 
facias and the proceeding following it, are 
between the two classes of defendants only, 
and are, in form and effect, in assumpsit. 
(Phila. v. Reading Co., 295 Pa. 183), whether 
the original proceedings are in assumpsit or 
trespass.” (Emphasis supplied) 


Statute of Limitations on Municipal Claims 


The advantage of requiring all persons 
claiming damages for negligence from any 
county, city, borough, town, township or 
school district to file, within six (6) months 
from the origin of such claim, a written notice 
of claim with such county, city, etc., as 
specified by the Act of July 1, 1937, P. L. 
2547, summarized as follows: 


“Section 1. Be it enacted, etc., That here- 
after any person... claiming damages from 
a county, city . . . arising from the negli- 
gence of such municipality or any employe 
thereof, shall, within six (6) months from 
the date of origin of such cfaim or within 
six (6) months from the date of the negli- 
gence complained of, file in the office of the 
clerk or secretary of such municipality 
a notice in writing of such claim, stating 
briefly the facts upon which the claim is 
based . . . signed by the person .. . claim- 
ing damages or their representatives. No 
cause of action may be validly entered of 
record where there was a failure to file such 
notice within the time required... . except 
by leave of court. - 


To date there does not appear in our rec- 
ords any appellate decision in which the 
validity of the Act of 1937 was questioned. 
The benefits of this Act are obvious. 


By such timely notice, there is afforded to 
the municipality the opportunity to promptly 
secure signed statements from material wit- 
nesses wherever possible. It likewise enables 
the more prompt discovery of the related facts; 
timely study of the cause which gave rise to 
the negligence causing the injury or damage 
complained of; effectual and equitable join- 
der in the suit of any additional defendants 
upon whom all or a portion of the respon- 
sibility for injury may be charged. It also 
reduces malingering and also prevents “build- 
ups” by permitting systematic follow-up of 
the ailing patient and the hospital records 
of his case. In cases growing out of faulty 


maintenance and disrepair of sidewalks, this 
prompt notice of claim affords greater oppor- 
tunity to make “on-the-spot” photographic 
and other recorded studies of the condition 
before it is obliterated by lapse of time. 
It also results in prompt repair and there- 
fore avoidance of repetitive claims by dif- 
ferent persons based on the same defect. 


The advantage can readily be recognized 
when the record of the case of Henrietta 
New v. City of Philadelphia, 287 Pa. 588 
(136 A. 294) is studied. In that case, claim 
was made by the plaintiff that she suffered 
injury as a result of alleged negligence of 
the City in permitting a hole or depression, 
dangerous in character, to exist in the side- 
walk in front of a residential property. 
Plaintiff called eight witnesses to testify to 
the condition of the sidewalk on the date of 
the occurrence complained of. The testi- 
mony of each witness as to the size of the 
hole was somewhat different because they 
were giving their estimates, but as to the 
length of time the hole or depression had 
been in existence—which is of primary im- 
portance in establishing negligence based on 
the fact that the municipality and other re- 
sponsible parties may or may not have had 
actual or constructive notice of its prior 
existence—some said it had been there up- 
wards of six months, more or less; some 
about two months; others about eight months 
and, according to one or two, it had re- 
mained there after the date of the accident. 
The wide disparity in this testimony was 
made even more confusing by the witnesses 
for the City who testified generally that 
there was no hole or depression at this loca- 
tion at the time of the accident, or for some 
time before or after the accident. One wit- 
ness, the owner of the property, testified 
that the sidewalk was in first class order and 
had been so for sixteen years to the date of 
his testimony; other City witnesses who 
said they travelled over this sidewalk vari- 
ously, once a day, or week, stated they were 
familiar with its condition at the time of the 
accident and for varying lengths of time 
before and since, there was no hole in the 
sidewalk at that point at all—most of them 
denying that they ever heard of the accident. 
This suit occurred in 1926. 

It is therefore quite understandable how 
the provisions of the 1937 Act (P. L. 2547), 
requiring prompt notice of the claim, might 
have enabled the defendant City to so 
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promptly gather and reinforce its defense 
evidence, including photographs of the al- 
leged hole or depression, etc. as to result 
in defeat of the suit or even withdrawal of 
the claim. 


Maintaining Streets—Sidewalks 
in Reasonable Repair 


Negligence is defined as want of due care 
under the circumstances (Rea v. Pittsburgh, 
344 Pa. 421, 25 A. (2d) 730). A long line 
of Pennsylvania cases has established that 
it is the municipality’s duty to keep its 
streets and highways in reasonable repair: 
Good v. Philadelphia, 335 Pa. 13, 6 A. (2d) 
101; Felts v. Duryea, 104 Pa. Super. Ct. 59, 
157 A. 592; and that, as an incident to this 
responsibility, it is the City’s duty, by rea- 
sonable periodic inspections (Vanderslice v. 
Philadelphia, 103 Pa. 102), to discover those 
defects in the sidewalks and curbs which are 
dangerous to pedestrians or to persons using 
the sidewalk areas and to promptly see that 
the abutting owner or tenant repairs them. 
Any unreasonably prolonged neglect of the 
City following notice, actual or constructive, 
to thus make the footways reasonably safe 
for travel by pedestrians, is of course negli- 
gence and recovery for personal injuries 
sustained in such cases may be allowed: 
Wright v. Scranton, 128 Pa. Super. Ct. 195, 
24 A. (2d) 746. 


Tenant's or Owner's Primary Responsibility 


The primary duty of repair is on the 
owner or tenant: Philadelphia v. Merchant & 
Evans, 296 Pa. 126, 145 A. 706; Bruder v. 
Philadelphia, 302 Pa. 378, 153 A. 725. The 
Courts have concluded that the liability of 
a City for injuries suffered by pedestrians 
through defective sidewalks is, therefore, 
secondary: Philadelphia v. Reading Co., 295 
Pa. 183, 145 A. 65. Consequently, where the 
plaintiff has been awarded a verdict against 
the City, the City is entitled to an action 
over against the owner or tenant (often 
depending upon the terms and conditions of 
the lease as to the responsibility, see Wei- 
gand v. American Stores, et al., 346 Pa. 253), 
upon whom the ultimate burden rests: Ford v. 
Philadelphia, 148 Pa. Super. Ct. 195, 24 A. 
(2d) 746 and Vinnacombe, et ux. v. City of 
Philadelphia, supra. See also Trickett on Land- 
lord and Tenant, 2d ed., pp. 47 apd 48. 
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The Pedestrian’s Duty 


Under certain circumstances, however, 
where the municipality was negligent, but 
the plaintiff was also negligent, there can be 
no recovery because contributory negligence 
on the part of the plaintiff, no matter how 
slight, absolutely bars the right of recovery; 
which makes it a sort of joint responsibility 
in that persons using the highways “must 
also use ordinary care”: Roth v. Verona, 316 
Pa. 279 and Evans v. Philadelphia, 205 Pa. 
193. They must also remember that the City 
is not bound to go beyond keeping the pave- 
ments in reasonable repair, or to keep them as 
smooth as a billiard table: Wagner v. PRT 
Co., 252 Pa. 354, 359, 97 A. 471; McFadden v. 
Pennzoil Co., 341 Pa. 433, 19 A. (2d) 370. 
Pedestrians are bound to look where they 
are going, exercise the care and prudence 
which a person of ordinary and average 
care and prudence does and should exercise 
as he walks along the street, and take rea- 
sonable precautions accordingly: Wilhelm 
v. Sunbury Ry. Co., 281 Pa. 69, 126 A. 191; 
Canfield v. Philadelphia, 134 Pa. Super. Ct. 
590, 4 A. (2d) 605; Heinz v. Pittsburgh, 137 
Pa. Super. Ct. 603, 10 A. (2d) 100; Carton 
v. Philadelphia, 146 Pa. Super. Ct. 381 [6 
CCH Negligence Cases 707] 22 A. (2d) 603; 
Leson v. Pittsburgh, 353 Pa. 207; Contillo v. 
Pittsburgh, 158 Pa. Super. Ct. 524. 


Summarizing the law as it relates to neg- 
ligent maintenance of highways, resulting 
in personal injury claims against our mu- 
nicipalities, generally such claims may be 
sustained only where the plaintiff can satisfy 
the Court by a fair preponderance of cred- 
ible evidence that the accident resulting in 
the injury complained of, occurred as a 
result of the City’s negligence through the 
City’s failure to inspect (Bank & Trust Co. 
v. Pittsburgh, 284 Pa. 248, 131 A. 283) and 
discover the faulty condition which has 
existed for a sufficient length of time to 
afford the City notice and opportunity for 
repair; or that the cause of the accident 
must have existed for a period of time suffi- 
cient to raise a legal presumption of notice 
of its existence to the City (Burd v. Phila- 
delphia, 223 Pa. 654, 73 A. 6); and that the 
plaintiff himself had not in any manner neg- 
ligently contributed to the accident: Brady 
v. Philadelphia, 156 Pa. Super. Ct. 607; Siger 
v. Pittsburgh, 156 Pa. Super. Ct. 51; (see also 
Cooney v. Pittsburgh, 149 Pa. Super. Ct. 593, 
27 A. (2d) 490) and Philadelphia v. Reading 
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Co., supra, Vinnacombe, et ux. v. Philadelphia, 
supra; and Jeffries v. Security Bank Note Co., 
353 Pa. 171. 

[See the Appendix for an additional table 
of sidewalk cases, page 22.] 


Snow and Ice Cases 


To relieve the burden of the municipality’s 
duty to see that its highways are reasonably 
safe for the travel of pedestrians, there was 
enacted in our City on May 6, 1941, an ordi- 
nance requiring the removal of snow and ice 
from City sidewalks by the “tenant or occu- 
pant of occupied property or premises and 
the owner or agent in charge of unoccupied 
property or premises .. . not later than six 
hours after snow has ceased to fall... or 
cause to be cleared a pathway in the footway 
ot the street or highways upon which such 
premises or property abuts .. . not less than 
thirty inches in width . .. shall be thoroughly 
cleared of snow and ice.” 


Statutory Non-Liability of Municipality 


It is quite obvious that in a climate like 
ours there is much bad weather in the winter 
season; there is snow; there is cold; then 
the sun, and slush; there is rain and new 
freezing. It is practically impossible for the 
City of Philadelphia to keep its many thou- 
sands of miles of City thoroughfares in such 
condition that they would not be in any way 
slippery at some time during such inclement 
weather. The law, which is based on com- 
mon sense and practical considerations, has 
therefore laid down the principle that the 
City is not liable in damages to anyone who 
is injured as the result of a fall on a slippery 
pavement, that is to say, for the mere gen- 
eral slipperiness of the street or of the 
sidewalk, which exists as a general condition 
throughout the City, resulting from the fall- 
ing of snow or the accumulation of ice, or 
the freezing of rain or moisture. For that 
condition of the streets alone—uncontributed 
to by some defect in the structural surface 
of the sidewalk beneath the snow or the 
presence of icy ridges or snow drifts—no 
matter how long it exists, the City is not 
liable. 


’ 


Exceptional Cases of Snow and Ice Ridges 


However, liability has been sustained where 
through lack of vigilance or reasonable care 
the City permitted the snow and ice which 





form on the streets to accumulate into what 
are commonly termed hills or ridges. If, as 
opposed to the general slippery condition 
of the street, there is a condition of uneven- 
ness or elevation in the street, due to hills 
or ridges of snow and ice, and if that condi- 
tion remains for a time long enough for the 
City reasonably to have known of the exist- 
ence of the condition, and to have remedied 
it, the law says that the City may be liable 
in damages to anyone who is hurt as a result 
of falling thereby, provided that the injured 
person is without contributory negligence. 


The City then has the duty to cause the 
prompt removal of any elevations of ice or 
ridges of snow which are of such size or 
depth as to be a danger to a passerby. In that 
respect the City’s responsibility is to a 
certain degree identical to its duty with 
regard to faulty pavements which have 
structural depressions or elevations in the 
paving surface due to disrepair, as discussed 
in the cases of faulty maintenance and repair 
of sidewalks. Summarizing: while the City 
is not liable for a mere slippery condition, it 
may be liable for an elevation, whether it be 
of ice or anything else that is allowed to 
remain on the City streets for a length of 
time to have constituted reasonable notice 
of its existence and danger (but see Vinna- 
combe v. City of Philadelphia, supra, as to 
owner or tenant liability over to the City). 

Therefore, in snow and ice cases, the 
questions of constructive or actual notice of 
the existence of the elevation or depression; 
its depth, protrusion or other dimensions; 
the failure or neglect of the City and/or 
other responsible parties to correct the con- 
dition; the presence or otherwise of contribu- 
tory negligence; the visibility, etc., all are 
attending factors which bear as heavily upon 
the final conclusion of the litigation as they do 
in the cases growing out of faulty maintenance 
and repair of sidewalks earlier referred to: 
Gruning v. Philadelphia, 269 Pa. 277; Shuman 
v. North Union Twp., 267 Pa. 344; Shaw v. 
Plain’s Twp., 275 Pa. 289; Spencer v. Phila- 
delphia, 276 Pa. 310; Gross v. Pittsburgh, 
243 Pa. 525; Brown v. White, 206 Pa. 106; 
Holbert v. Philadelphia, 221 Pa. 266; New 
Castle v. Kurtz, 210 Pa. 183. 


Is Owner or Tenant Primarily Liable in 
Snow or Ice Ridge Cases? 


Does the existence of the aforementioned 
Ordinance of 1941 alter the municipality’s 
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liability in personal injury claims arising 
from accidents on such snow drifts and ice 
ridges? Does it transfer liability to the 
owner or tenant? 


The answers are partially supplied in the 
following excerpts borrowed from the deci- 
sion of our Supreme Court in Ashley v. Le- 
high & W. B. Coal Co., 232 Pa. 425: 


“A municipality, though having the ex- 
clusive control of public streets, is not liable 
for injury resulting from an obstruction 
or defect in them unless it has had actual 
or constructive notice of the existence of 
the danger. ... A tenant in possession may 
reasonably be held, from his going in and 
out of the premises, to have notice of an 
obstruction in the pavement in front of them 
as soon as it exists; but not so with the 
landlord, who may not even live in the same 
town or city or if living in it, far away from 
the property occupied by his tenant. 


“ 


.. . The liability of the municipality in 
these cases under ordinary circumstances 
is of a technical character, not involving 
positive delinquency on its part; but there 
are exceptional cases in which positive de- 
linquency of the municipality is involved 
so that its right of reimbursement may be 
distinguished on the principle of contribut- 
ing or participating negligence, 


““ 


. . Illustration of this may be found 
in the case of New Castle v. Kurtz,.210 Pa. 
183, supra. Judgment there had been recov- 
ered against the City for damages sustained 
by a fall on the sidewalk due to a ridge of ice, 
and the City sought reimbursement from 
the owner. There was a municipal ordinance 
which required the owner or occupier to re- 
move ice and snow within forty-eight hours 
and provided that upon their failure the 
municipality would do the work and collect 
the expenses with a penalty. The premises 
were occupied by a tenant and the owner 
was undoubtedly not liable for want of no- 
tice, but the Supreme Court held him not 
liable for the further reason that the munici- 
pality itself having undertaken by its ordinance 
to remove the defect and having failed to do 
so, was guilty of wrong which debarred it 
from being reimbursed.” 


Were all the provisions of the Philadel- 
phia Snow and Ice Ordinance of 1941 iden- 
tical with those of the above referred to 


Ordinance of New Castle, we submit that 
’ 
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the decision in the Newcastle case would 
also apply to Philadelphia. But since under 
our own Ordinance, beyond expressly im- 
posing under penalty, upon the tenant or 
owner the duty of removing the snow and 
ice within a certain time, the municipality 
does not undertake to do the work on fail- 
ure of the tenant or owner to so do, the City 
has not precluded itself at least as far as the 
Ordinance is concerned, from suing for reim- 
bursement. 


The principle underlying the right to be 
reimbursed for damages paid by a munici- 
pality in cases of accident, is that the owner 
or occupier of the property is primarily 
liable to the person injured. The right of 
subrogation springs from that liability: New 
Castle v, Kurtz, supra. 


Hence, notwithstanding the secondary 
liability of the municipality against which 
the person injured may at option proceed, 
and notwithstanding the principle of non- 
contribution among joint tortfeasors, which 
would ordinarily shut off recourse, the neg- 
ligent municipality is permitted to seek 
reimbursement from the negligent owner or 
occupier. While both may be equally re- 
sponsible for the wrongful condition in their 
relation to the person injured thereby, they 
are not so in relation to each other, but the 
municipality stands upon a superior plane 
on account of the primary duty resting upon 
the owner or occupier: Ashley v. Lehigh & 
W. B. Coal Co., supra, page 429. 


In distinguishing the New Castle decision, 
the Court, in the Ashley case, said on page 


431: 


“We are unable to believe that the Su- 
preme Court intended to assert a proposition 
which would simply make municipalities the 
victims of their own case in adopting ordi- 
nances to secure performance of private 
duty for public benefit. Hence we hold that 
the action (suit for reimbursement) is not 
defeated by contributory negligence.” 


Aside from the other factors and consider- 
ations, such as the determination of the 
liability of the owner or the occupier in 
cases of this classification, which led the 
Court to the conclusions above quoted in 
the Ashley and New Castle cases, it would 
appear as reasonably substantial that the 
Ordinance in Philadelphia constitutes an 
express imposition upon the owner or occu- 
pier, of the duty to clean the snow and ice 
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from the sidewalk within a certain time and 
as such constitutes a continuing notice upon 
him, its provisions becoming immediately 
effective upon the appearance of any new snow- 


fall. 


It would seem that a more direct or actual 
notice to the occupant of the premises of 
the existence of the nuisance, the snow 
drifts or ice ridges, would be superfluous 
especially in view of the effect and purport 
of our Ordinance and particularly where 
there was evidence of additional construc- 
tive notice (as the existence of the nuisance 
for an unreasonable length of time beyond 
the six-hour limitation fixed by the said 
Ordinance): Philadelphia v. Bergdoll, 252 
Pa. 545, 547. 


In the Bergdoll case the Court said of our 
City Ordinance—at that time virtually the 
same in purport as the later enacted one of 
1942, supra—that: 


“Tt may also be well to note, ... that the 
only ordinance here placed in evidence pro- 
vides that it shall ‘constitute and be a 
nuisance to suffer or permit snow to remain 
more than six hours after the same may 
cease to fall on a paved footway .. . and 
the occupier, or the owner of such premises 
if unoccupied, shall be liable (ees 
penalty in the case of a breach of the ordi- 
nance). This ordinance, if it proves nothing 
more, at least shows a declaration by the 
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proper municipal authorities to the effect that 
it is the duty of the occupiers of real estate 
in the City of Philadelphia to clean snow from 
their sidewalks and that it becomes the duty 
of owners ‘so to do only when property is 
unoccupied.’ With this announced attitude 
of the City before him, an owner of real 
estate, out of possession, would naturally 
feel that he could safely leok to the ‘occu- 
pier’ thereof to keep the sidewalk clear of 


” 


snow... 


While the Ordinance of 1941 may or may 
not wholly transfer the liability to the 
owner or tenant, it cannot be doubted that it 
at least reinforces the City’s right to sue 
for reimbursement where a verdict has been 
rendered against it in such cases or to in- 
clude (under the provisions of the herein 
stated Sci. Fa. Act of 1929) upon the record 
any additional defendants which it feels 
may be partially or wholly responsible for 
the condition or negligence from which the 
personal injuries complained of resulted. 


Liability of Owner Differs from That 
of Tenant 


As to distinguishing the liability of the 
owner and that of the tenant, there are 
many cases, including the aforementioned: 
New Castle v. Kurtz, supra, Ashley v. Lehigh 
& W. B. Coal Co., supra, Phila. v. Bergdoll, 
supra, Brown v. White, 202 Pa. 297, etc. 


A “Bird’s-eye view” of a defendant city, Philadelphia, Pennsylvania 


Acme Photo 
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The case of Brown v. White, supra, was 
one in which the manner of construction of 
the sidewalk was a nuisance per se and the 
owner’s liability was placed distinctly upon 
that ground and Mr. Justice Mestrezat, 
quoting from the case of Knauss v. Brua, 
107 Pa. Super. Ct. 85, says: 


“But the converse of this proposition is 
also true; if the premises are so constructed, 
or in such condition, that the continuance of 
their use by the tenant must result in a 
nuisance to a third person and a nuisance 
does so result, the landlord is liable.” 


Other cases dealing with the general 
subject of nuisance per se are: Lane v. Mullen, 
285 Pa. 161, 131 A. 718; Jinks v. Currie, 324 
Pa. 532, 188 A. 356; Purol, Inc., v. Great 
Eastern System, 130 Pa. Super. Ct. 341, 
197 A. 543; Runak v. Walters, 157 Pa. Super. 
Ct. 660, 43 A. (2d) 536; D’Ambrosio v. Phila., 
354 Pa. 403. 


In conclusion, it would appear from the 
foregoing that the local law in snow and ice 
sidewalk cases may be tersely stated as 
follows: 


Conclusion 


The primary duty of maintaining side- 
walks and curbs in good condition rests on 
the owner or tenant, depending upon the 
provisions of the lease for the premises 
and other attending factors which may fit 
the particular case, so that where damage 
has resulted from a faulty sidewalk, with 
or without snow or ice in attendance, with 
appropriate. actual or constructive notice of 
the condition’s existence and without the 
presence of contributory negligence on the 
part of the injured party, the ultimate 
burden of responsibility for the damages 
rests upon the owner or tenant: Ford v. 
Phila., 148 Pa. Super. Ct. 195, 24 A. (2d) 
746; Brown v. White, supra; D’Ambrosio v. 
Phila., supra; New Castle v. Kurtz, supra; 
Ashley v. Lehigh & W. B. Coal Co., supra; 
Lohr v. Philipsburg, 156 Pa. 246; Burns v. 
Bradford, 137 Pa. 361; Phila. v. Reading Co., 
supra; Phila, v. Merchant and Evans Co., 
supra; Vinnacombe, et ux. v. City of Phila., 
supra. 


Disrepair of Cartways 


\ municipality must maintain its streets in 
a reasonably safe condition for travel: Burns 
v. Pittsburgh, 320 Pa. 92; Foster v. West 


’ 


View Boro., 328 Pa. 368; March v. Phoenix- 
ville Boro., 221 Pa. 64, but it is not an insurer 
against all defects in the highways: Otto 
Twp. v. Wolf, 106 Pa. 608; Burns v. Brad- 
ford City, 137 Pa. 361. Except for faulty 
construction work on its part, the liability 
of a municipality for injuries suffered as a 
result of defects in the highway arises only 
when it has notice, actual or constructive, of 
the existence of the dangerous condition: 
Murdaugh v. Oxford Boro., 214 Pa. 384. (See 
Green v. Phila., 63 Pa. Super. Ct. 121 and 
Byrne v, Phila., 211 Pa. 598.) 


Before a municipality may be charged 
with constructive notice of the existence of 
a defect, it must appear that the dangerous 
condition is apparent upon reasonable in- 
spection: Good v. Phila., 335 Pa. 13, 16. (See 
also Emery v. Pittsburgh, 275 Pa. 551; Roth 
v. Verona Boro., 316 Pa. 279, 175 A. 689; 
Dungan v. Phila., 173 Pa. 550). A munici- 
pality can be charged with constructive 
notice of a defect only when it is of such a 
character as to be generally observable: 
Emery v. Pittsburgh, supra; and, in which 
case as in the case of actual notice, if neglect 
by the City to remedy the defect within a 
reasonable time of its discovery, follows, 
then the complainant without himself being 
guilty of contributory negligence (Lerner v. 
Phila., 221 Pa. 294; Steck v. Allegheny, 213 
Pa. 573) may sue for recovery: Burd v, 
Phila., 223 Pa. 654, 73 A. 6; Cousins v. Butler 
Co., 73 Pa. Super. Ct. 86, 93; Siger v. Pitts- 
burgh, 156 Pa, Super. Ct. 51; Bank & Trust 
Co. v. Pittsburgh, 284 Pa. 248, 131 A. 283; 
Graham v. Phila., 19 Pa. Super. Ct. 292; Smith 
v. Twp., 26 Pa. Super. Ct. 234; Llewellyn v. 
Wilkes-Barre, 254 Pa. 196; Hallowell v. Rich- 
land Twp., 65 Pa. Super. Ct. 210; Ankenbrand 
v. Phila., 52 Pa. Super. Ct. 581; Honaman, 
et al. v. Phila., 322 Pa. 535, 185 A. 750; Hey 
v. Phila., 81 Pa. 44; Barthold v. Phila., 154 
Pa. 109, 26 A. 304; Glase v. Phila., 169 Pa. 
488, 32 A. 600; Rockett v. Phila., 265 Pa. 347, 
100 A. 826 (but see Miller, et al. v. Phila., 
345 Pa. 1, 25 A, (2d) 185); and Bagley, et al. 
v. Phila., 148 Pa. Super. Ct. 318. (Compare 
with Eichenhofer v. Phila., 248 Pa. 365; 
Reynolds v. Phila., 221 Pa. 51.) 

In the case of Llewellyn v. Wilkes-Barre, 
supra, the evidence of constructive notice of 
the dangerous condition was deemed suffi- 
cient to carry the case to the jury where it 
appeared that ridges of ice had existed for 
several days immediately preceding the 
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accident. The Court held that the City 
officials passing along the street were bound 
to know the condition and stated on page 
198: 


“This is precisely the measure of their 
duty if the defect has existed for such 
length of time that with proper care and 
inspection they should have known the 
dangerous condition.” 


Good v. Phila., supra, was a suit of a minor 
who sustained injury as “he passed over 
the refilled ditch (excavation of a ditch and 
refilled by the plumber) and. . . stepped 
upon one of the asphalt slabs, it settled .. . 
causing him to fall and sustain a fracture. 
. . - The Court held in that case on 
page 16: 

“The excavation and the refilling of 
plumbers’ ditches before they are perma- 
nently repaved are daily occurrences of city 
life. The municipality’s full duty to the 
public in connection with the temporary 
repaving of such trenches is not breached so 
long as the condition is made reasonably 
safe for travel. Here the evidence is con- 
clusive that such duty was performed.” 


Other trench cases are: Clamper v. Phila., 
279 Pa. 385; John v. Dairy Co., 281 Pa. 543; 
Muller v. Clearfield Boro., 66 Pa. Super. Ct. 
394, 


For cartway cave-in suits see Clamper v. 
Phila., supra; Early v. Phila., 235 Pa. 153. 


For cartway snow and ice cases, see Burd 
v. Phila., supra; Newell v. Pittsburgh, 279 
Pa. 202. 

For cartway overhanging tree cases, see 
Rockett v. Phila., supra; Lang v. Milford, 137 
Fa. 12% 

For proximate cause, see Henry v. Phila., 
264 Pa. 33. 


Negligence in Municipal 
Subway Construction 


Very often it becomes necessary for a 
municipality to assert the right of the public 
over, on, or under the streets from houseline 
to houseline, or less, for public need or im- 
provement, as by the construction of a sub- 
way under or a viaduct over one of the said 
streets. Either by the taking of some pri- 
vate property, or mere right, privilege, ease- 
ment, convenience or interest, etc., or by 
injury or destruction to either of them, or 


all for some such public improvement, an 
abutter’s property is thereby depreciated or 
reduced in value, the injured party has a 
right against the municipality by proceed- 
ings instituted before a board of viewers to re- 
cover that difference in value, the damage. 
In this connection, attention is directed to 
Article XVI, Section 8 of the Pennsylvania 
Constitution which, inter alia, requires mu- 
nicipal corporations to “make just compen- 
sation for property taken, injured or de- 
stroyed by the construction or enlargement 
of their works, highways or improvements”: 
See Stork v. Phila., 195 Pa. 101; Fyfe v. Tur- 
tle Creek Boro., 22 Pa. Super. Ct. 292; Ladd 
v. Phila., 171 Pa. 485; Lewis on Eminent Do- 
main, 3d ed., Sect. 352; Cooper v. Scranton, 
21 Pa. Super. Ct. 17; Cable Co. v. Keystone 
State Const. Co., 63 Pa. Super. Ct. 486. 


Remedies 


If such injuries resulted from the negligence 
of the municipality or its contractor in the 
performance of the work, the remedy is by 
an action of trespass against the municipality 
or the contractor. When an improvement 
by a municipal corporation is the direct and 
proximate cause of the injury and the dam- 
age is the necessary and unavoidable con- 
sequence of the non-negligent performance 
of the work by the municipality or its 
contractor, but there is no _ legislation 
providing for the appointment of viewers 
with power to award just compensation, the 
property owner may enforce his right 
against the municipality by an action in the 
nature of trespass on the case: Pennsylvania 
R. R. Co. v. Miller, 132 U. S. 75; Penna, R. R. 
Co. v. Duncan, 111 Pa. 352; Chester v. Brower, 
117 Pa. 647. 


In the case of Hirsh v. McGovern, 100 Pa. 
Super. Ct. 1, plaintiff instituted an action in 
trespass against the contractor to recover for 
damages to his building, allegedly resulting 
from defendant’s use of dynamite to blast 
out rocks in the construction of a municipal 
subway under a street upon which his build- 
ing abutted; he contended that the concus- 
sions from the blasting weakened a supporting 
pillar and later, simultaneously with an ex- 
plosion, the damage occurred. There was 
no testimony that the blasts were excessive 
or. exploded without due care, or that stones 
or dirt were cast upon the premises. The 
plaintiff conceded that no negligence was 
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shown on the part of the contractor or his 
employees; and having thus failed to sub- 
mit evidence of “gross, wanton and negli- 
gent acts” of the defendant, as originally 
alleged by him, was non-suited by the lower 
Court. The Court, en banc, refused to re- 
move the non-suit and plaintiff appealed to 
the Superior Court. 


The appellate Court agreed with the 
lower Court that “no inference can be drawn 

. that the blasting was done in a negli- 
gent manner, since the facts were equally 
consistent with an unavoidable injury; in 
fact, appellant (the plaintiff) concedes on 
appeal that no negligence was shown, but 
argues that the rule of liability without fault 
for damages caused by concussion, resulting 
from the use of explosives, is applicable. To 
support his contention, he cites numerous 
cases from various states in which liability 
in such instances is held to be “identical with 
that resulting from a trespass quare clau- 
sum fregit where there is an actual physical 
invasion of another’s premises. Appellee,... 
cites cases which refuse to extend the rule 
to damages resulting merely from concus- 
sions. The point has never been adjudicated 
in Pennsylvania; nor need it be decided in 
this case.” 


The Court then went on and explained 
that the remedy in Pennsylvania is gener- 
ally (but not in cases resulting from the man- 
ner in which a public improvement was 
done) as enunciated in Stork v. Phila., su- 
pra; Chester v, Brower, supra, and the other 
cases mentioned in the introductory para- 
graphs of this title, adding at page 5: 


“The presence or absence of negligence 
in the manner in which the act of eminent 
domain is performed does not affect the 
constitutional right of the property owner; 
but does materially affect his remedy.” 


However, see: Broad Street Subway case, 
319 Pa. 161, 163, which held in effect that an 
owner of land and buildings damaged as the 
direct, necessary and unavoidable result of 
blasting by a municipality while construct- 
ing a subway within the lines of an existing 
street and without entry on the abutting 
land, has no statutory remedy by viewers to 
assess the damages; that the Transit Act of 
June 17, 1913, P. L. 520, confers no remedy 
by viewers for work done within the street 
lines, (page 170-172); and that the Act of 
June 23, 1911, P, L. 1123 establishing in each 


county a board of viewers, from which se- 
lections are made for particular cases, does 
not provide a remedy by viewers where 
none existed before (page 172), which leads 
us right back to the Court’s conclusion in 
Hirsh v. McGovern, supra, that: “Where an 
improvement by a municipal corporation is the 
direct and proximate cause of an injury and 
the damage is the necessary and unavoidable 
consequence of the non-negligent performance 
of the work of the municipality or its con- 
tractor, but there is no legislation providing 
for the appointment of viewers with power to 
award just compensation, (and there is no 
provision in the Board of View Act of 1911, 
supra, nor any other Act, providing a rem- 
edy by viewers to assess the damage in this 
class of cases), the property owner may en- 
force his right against the municipality by an 
action in the nature of trespass on the case.” 


Summarizing the law for damages result- 
ing from the manner in which a public im- 
provement was done, since there exists no 
statutory remedy that permits institution of a 
claim for damage of this character before a 
board of viewers (Broad Street Subway case, 
supra, p. 165), the injured property owner 
“may enforce his right against the municipality 
by an action in the nature of trespass on the 
case”: Hirsh v. McGovern, supra, page 5. 


The Court in the Broad Street Subway case 
held, page 167: 

“This Court has not held that the con- 
struction by a city of a tunnel or under- 
ground subway in the bed of an existing 
city street, is within the words of the stat- 
ute,” Sect. 1 of the Act of 1891, P. L. 75, 
as amended in 1893, P. L. 459, which (Act 
of 1891) outlines the scope of municipal ap- 
propriation, condemnation, injury or de- 
struction of private property, which may be 
submitted to a board of viewers for ascer- 
tainment of compensation for the damages 
or the benefits accruing therefrom. 


Flood of Private Property Through 
Negligent Sewer Maintenance 


Public officials charged with the construc- 
tion and maintenance of sewer systems have 
imposed upon them by the law and by their 
office duties which fall into two classes; 
one class is termed “judicial”, the other, 
“ministerial”. 
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“Judicial” Public Office Duties 

Duties of a judicial character are such as 
demand of an official the exercise of his 
discretion, his judgment. While the law ex- 
pects and requires of such official the ex- 
ercise of his best judgment, it does not 
assume to require that that judgment shall be 
infallible. It does not give Courts and 
juries the right to review his judgment and 
say, after the event, that the judgment was 
improperly exercised and that the official, 
thus clothed with the responsibility of ex- 
ercising his own discretion, failed to exer- 
cise it as the Court or jury believed he 
should at the time he so exercised it. As 
state in Aron v. Phila., 310 Pa. 84, page 90, 
164 A. 777: 


“It is well established that there is no 
liability on the part of a municipal corpora- 
tion for the flooding of private property from 
the mere inadequacy of gutters, drains, cul- 
verts or sewers (Torrey v. Scranton, 133 Pa. 
173; Strauss v. Allentown, 215 Pa. 96; Fritch 
v. Northampton Boro.,77 Pa. Super. Ct. 385) 
and as we said in Fair v. City of Phila., su- 
pra, (88 Pa. 309), page 311, ‘so long as it 
is the mere omission, as here, of the authori- 
ties, to provide adequate means to carry off 
the water which storms, and the natural 
formation of the ground, throw on a lot, 
the owner thereof cannot sustain an action 
against the municipality,” 


The Court goes further to state in Aron 
v. Phila., supra, page 89: 


“ 


there could be no recovery by 
plaintiff for failure on the part of the city 
to construct a sewer of sufficient size, nor 
for increasing the burden upon the system 
by the introduction of new sewer outlets, 
nor even for failure to construct a_ sub- 
sidiary or relief sewer, unless such had been 
part of the original plan or scheme of drain- 
age, not carried into effect.” 


Therefore, as respects the details of the 
original construction of a sewer, including 
the determination of its size, etc., the func- 
tion of the officials entrusted with that duty 
is a judicial one, into the exercise of which 
the Courts have consistently refused to in- 
quire. 


“Ministerial” Public Office Duties 


The other classification of duty upon pub- 
lic officials, a “ministerial” duty, is one that 
does not involve discretion; it is the one that 


involves, rather, obedience, as the obedience 
of a servant to a master. After the City, 
through its proper officials, has constructed 
a sewer, a duty is immediately imposed upon 
those officials to maintain that sewer in a 
reasonably safe and efficient state to effect 
the purpose for which it was intended. If, 
then, the City, by these officials, fails in that 
duty it may be said to have been negligent. 
Negligence in respect to the performance of 
duty by the City officials consists in the 
failure to exercise that degree of care, skill 
and caution which a reasonably prudent and 
careful person under the same circumstances 
and conditions and invested with the same 
powers, having imposed upon him the same 
duties, would be expected to exercise. Main- 
tenance also implies a duty to keep the sewer 
reasonably free from obstruction, so it may 
properly perform its function. Failure to so 
keep it free from obstruction may be 
grounds for declaring the City negligent— 
but before it can be held guilty of negli- 
gence, it must have, as has been stated and 
reiterated in the sidewalk cases discussed 
earlier in this paper, notice of the condition 
—sufficient notice to give it reasonable time 
to remedy the defect. 


The law in this connection implies two 
kinds of notice; one is actual notice, actual 
knowledge on the part of an official of the 
existence of a defective condition; the other 
one is an*implied notice. What is meant by 
implied notice is this: an artificial construc- 
tion of any sort, it is a matter of common 
experience, does not remain forever in a 
state of unimpaired efficiency. One thing 
or another, according to the character of 
the construction, may occur to it to make 
it unable or less capable of performing its 
function. City officials having imposed upon 
them the duty of maintenance of an artificial 
construction, may not idly await notice of 
a defect in that system through some disas- 
ter; it is their duty to take knowledge of the 
fact that impairment may occur from time 
to time, and at reasonable time, with reason- 
able frequency and with reasonable thor- 
oughness, to inspect the construction and 
note whether or not it is or has been im- 
paired. 


Sewer obstruction may result from the 
City’s neglect or failure through lack of 
regular inspections to note any accumula- 
tion of stone and debris in the sewer which 
may be the proximate causation of retarding 
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or altogether blocking the normal flow of 
sewage with possible resultant overflow and 
flooding and damage or destruction of pri- 
vate property abutting the line of the sewer. 


To prove negligence of the municipality in 
such cases, the complainant has the burden of 
proving through competent evidence that 
the City officials had had notice of the 
blockage or other defect in the physical 
structure of the sewer and that a sufficient 
length of time had elapsed between the 
time of the stopping up of the sewer and 
the time of the occurrence of the injury, to 
have enabled the authorities by the exercise 
of reasonable diligence to have discovered 
the defect and repaired it. 


In such cases it is a matter of fact which 
is left for determination to the jury, who must 
judge from the evidence whether the City 
had had sufficient actual or constructive no- 
tice and that through lack of ordinary care 
and prudence or refusal it had nevertheless 
neglected to remedy the defect, in which 
case it could find for the complainant and 
against the municipality because of its neg- 
ligence: Markle v. Berwick Boro., 142 Pa. 
84; but, continues the opinion in this case, 
at page 91: 


“If the sewer was large enough to carry 
off the usual flow of water, yet if it was stopped 
up or out of repair, the capacity of the sewer 
was immaterial. “ 


We cannot leave this important subject 
without making reference to the oft-re- 
peated allegation by complainants respect- 
ing the municipality’s neglect of duty to 
provide sewers not only sufficient to carry 
off a normal sewage but, for storms, of ex- 
treme and excessive character and severity. 


Adequate Sewers 


Here too, common-sense reasoning should 
be encouraged particularly since it is but 
logical to assume that a municipality cannot 
be expected to cope with the mysterious pow- 
ers or extremities of the elements nor with 
any unusual manifestation of the forces of na- 
ture such as no human foresight could reason- 
ably be expected to provide against, generally 
regarded as an act of God: Bullock v. White 
Star Steamship Co., 30 Washington 448; Hays 
v. Kennedy, 41 Pa, 378, 380; McKinley v. Jutte 
Co., 230 Pa. 122; Fair v. Phila., supra, Allen- 
town v. Kramer, 73 Pa. 406; Carr v. Northern 
Liberties, 35 Pa. 324; Fairlawn Coal Co. v. 
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Scranton, 148 Pa. 231; Strauss v. Allentown, 
215 Pa. 96 (affirming Fair v. Phila., supra) ; 
Bealafeld v. Verona, 188 Pa. 627; Markle v. 
Berwick Boro., supra; Fritch v. Northampton 
Boro., 77 Pa. Super. Ct. 385; Cooper v. 
Scranton, 21 Pa. Super. Ct. 17; Ruegwalt v. 
Atglen Boro., 49 Pa. Super. Ct. 517; Robinson 
v. Norwood Boro., 215 Pa. 375 and Aron v 
Phila., supra, which was held, page 88: 


“This is not an obligation, however, which 
the city assumes nor is bound to discharge: 
Schwermer v. Phila., 35 Pa. Super. Ct. 128. 

No liability can be placed upon the 
municipality for failure of its officials to 
furnish a sewer of sufficient capacity to ac- 
commodate the surface water flowing into it 
at times of severe and unusual storms of the 
character which caused the damage here 
complained of: Bealafeld v. Verona, 188 
Pa. 629; Metzgar v. Lycoming Twp., 39 Pa. 
Super. Ct. 602... . Public officials charged 
with . . . construction and maintenance of 
sewer systems . . . have imposed upon them 
. . . duties which fall into two classes; one 
class is termed ‘judicial’ . . . as demand 

. exercise of his discretion, his judg- 
ment... the law... does not assume to 
require that judgment shall be infallible. It 
does not give the Courts and juries the right 
to review his judgment and say, after the 
event, that the judgment was improperly ex- 
ercised, and that the official, thus clothed 
with the responsibility of exercising his own 
discretion, failed to exercise it as the Court 
or jury believed he should at the time he so 
exercised it.” 


Broken Water Mains 


Where a municipality neglected to note, 
through its failure to cause reasonably fre- 
quent inspections, and continued to disre- 
gard ample actual and repeated notice that 
the water from a broken main in the street 
was leaking into the basement of a plain- 
tiff’s property thus causing damage thereto, 
it cannot offer as a conclusive defense 
against an allegation of negligence the dis- 
puted argument “that it was simply acting 
in a governmental capacity”: Stifel, et al. 
v. St. Louis, 181 S. W. 577; Boyle v. Pitts- 
burgh, 145 Pa. Super. Ct. 325, 327. 


In some jurisdictions (City of Chicago v 
Selz, Schwab & Co., 202 Ill. 545), the theory 
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advanced by the municipalities in defense 
of such cases was that because “the system 
of water works was constructed for the double 
purpose of protection against fire and supply- 
ing the inhabitants of the City with water,” 
it was therefore part of the apparatus of 
the Fire Department and as such “the exer- 
cise of a governmental function” for which 
the City would not be liable: Devers v. 
Scranton, 308 Pa. 13, 161 A. 540; Dunstan 
v. New York City, 91 App. Div. 355; McHale 
v. Throop Boro., 13 Pa. Super. Ct. 394. 

But in the majority of such cases the 
plaintiff successfully offered the argument 
that because it was nearly universal practice 
that the City Water Department had invari- 
ably “undertaken not only the original con- 
struction, but all the maintenance and repair 
of the pipe in question,” it was as such a 
proprietary rather than a governmental ac- 
tivity; and the Court sustained this con- 
tention in Boyle v. Pittsburgh, supra, holding 
contrary to the Chicago case in effect: 

“That since the injury to the plaintiff did 
from negligence in the use of 
the hydrant for the purpose of extinguishing 
a fire, that the City was liable for damage 
caused by its negligence in failing to repair 
the leaking pipe”; 


not arise 


and to the St. Louis case: 

“That the municipality cannot escape lia- 
bility for neglecting to maintain and repair 
these branch lines, by saying it was simply 
acting in a governmental capacity.” 


Public Elevator Lifts 


The general rule, applicable to common 
carriers of passengers, that the mere hap- 
pening of an injurious accident to a passenger 
raises prima facie a presumption of negligence 
on the part of the carrier, is also applicable 
to a municipality which operates elevators 
in a public building. 

In Treadwell v. Whittier, 80 Cal. 574, 22 
Pac. Rep. 266, the rule was laid down that 
the plaintiff is only called on to show that 
he was hurt by the breaking of the ma- 
chinery of the elevator, and that when he 
has done so he has made out his case, as 
he is not required to make any particular 
proof of negligence; see also Laing v. Colder, 
8 Pa. 479 (however, this presumption may, 
of course, be rebutted by the carrier by show- 
ing that the injury arose from an accident 
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which the utmost skill, foresight and dili- 
gence could not have prevented: Meier v. 
Penna. R. R. Co., 64 Pa. 225; Fox v. Phila., 
208 Pa. 127, 134, 57 A. 356). 


As stated in the case of Fox v. Phila., 
supra: 


“The foundation of the rule for the pro- 
tection of a passenger is in the undertaking 
of the common carrier, which is to carry 
safely; but another reason for it is, that 
when the passenger commits himself to the 
carrier he does so in ignorance of the ma- 
chinery and the appliances, as well as their 
defects, used in connection with the means of 
transportation and becomes a passive and help- 
less creature in the hands of the transpur- 
tation company and its agents. For the 
same reasons this rule should be extended 
to those who operate elevators for carrying 
passengers from one story of a building to 
another. When they underiake to carry, they 
undertake to do it safely. If it is not their 
express agreement to do so, it is surely an 
implied one, and the condition of a passen- 
ger caged in a suspended car is one not 
only of utter ignorance of what has been 
done, or ought to be done, for his safety, 
but of absolute passiveness and _ pitiable 
helplessness, when confronted with danger 
against which human knowledge, skill and 
foresight ought to have guarded... . For 
the same reason—a regard for human life 
—that common carriers are required to exer- 
cise the highest degree of care ... a like 
degree of care is exacted of a landlord, in 
transporting persons by elevator between 
the several floors of his building. He is 
therefore bound to use the greatest care, 
not only in providing safe and suitable care, 
appliances and machinery for motion and 
control, but also in managing these means 
of transportation: 2 Shearman and Redfield 
on Negligence, (5th ed., page 1240).” Con- 
tinuing on page 136, this case states: 


“ 


. . . persons operating elevators are car- 
riers of passengers, and the same rules appli- 
cable to other carriers of passengers are 
applicable to those operating elevators .. . 
It is the duty .. . to use extraordinary care 

so as to prevent injury. The fact of 
the falling of the elevator is evidence tending 
to show want of care in its management by the 
operator or its servants, or that the same was 
out of repair or faultily operated. 
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“The foregoing rule is peculiarly appli- 
cable to those operating elevators like the 
one in the present case (in Philadelphia’s 
City Hall) In case of injury, without 
fault or negligence by the one injured, the 
presumption is that such protection had not 
been afforded, and that there had been neg- 
ligence on the part of those operating the 
elevators.” 


In Hartness v. Allegheny County, 349 Pa. 
248, 253, it was stated regarding the deci- 
sion in Fox v. Phila., supra: 


“The action was not against the County 
but against the City, and, while the County 
Courts are housed in that structure, the 
greater part of the building is devoted to 
the City departments. ‘The Court in its 
opinion did not mention, much less discuss, 
the question of non-liability of a municipality 
for torts committed in the exercise of gov- 
ernmental functions, and in regard to this 
case, Chief Justice Moschzisker said, in 
Scibilia v. Philadelphia, 279 Pa. 549, 561, 124 
A. 273, 278: . that it (the municipality) 
was doing the latter (carrying on a business 
undertaking) seems to have been assumed, 
probably on the ground that since, in this 
structure, owned by the municipality, are 
housed not only the local Courts and the 
purely governmental departments of the 
City, but also the revenue producing and 
purely business departments of the latter, 
the structure should be considered as any 
other business or office building’.” (See 
also Bell v. Pittsburgh, 297 Pa. 185, 146 A. 
567.) 


For immunity from liability in such cases 
when governmental functions are performed 
by Counties, see Hariness v. Allegheny County, 
supra. 


Ash, Rubbish, Garbage Removal 


Under Sec. 5, Article XX of the Phila- 
delphia Charter Act of 1919 (Act of June 
25, 1919, P. L. 581) “Any such city (Phila- 
delphia) shall have the power to pave, re- 
pair, and clean the streets, collect ashes, 
waste and rubbish and garbage within the 
limits of such city, and to dispose 
Any such city shall have the power to lease 

to any person, association, or corpo- 
ration which shall contract to perform such 
work for the city.” 
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The passage of this Act made it manda- 
tory upon the City of Philadelphia either 
to collect its own ashes, etc. or let it out 
by private contract, and the City, having so 
elected, in compliance with the said provi- 
sion, has been collecting ashes, refuse and 
otherwise cleaning its streets. Had the City 
omitted and neglected to follow this man- 
date—a purely governmental function, be- 
cause to keep the streets clean, etc. is 
primarily a health measure—Comm. v, Bre- 
den, et al., 165 Pa. 224; Scibilia v. Phila., 
279 Pa. 549—its officials would have been 
subject to indictment for a misdemeanor: 
Comm, v. Breden, supra. 


In many States of the Union, to sprinkle 
and clean the streets and remove ashes, 
rubbish and garbage were deemed to be 
factors for guarding and promoting the 
public health and comfort and, as such, a 
governmental function: Love v. Atlanta, 95 
Ga. 129; Savannah v. Jordan, 142 Ga. 149; 
McFadden v. Jewell, 119 Ia. 321; Kippee v. 
Louisville, 140 Ky. 160; Haley v. Boston, 101 
Mass. 291; Johnson v. Somerville, 195 Mass. 
371; Cassidy v. St. Joseph, 247 Mo. 197; 
Behrman v. St. Louis, 273 Mo. 378; Connor 
v. Manchester, 73 N. H. 233; Condict v. 
Jersey City, 46 N. J. L. 157; James v. Char- 
lotte, 183 N. C. 630; Connelly v. Nashville, 
100 Tenn. 263; Bruhuke v. La Crosse, 155 
Wis. 485 and Harris v. Dist. of Columbia, 
256 U. S. 650. 


Judge Kellar in Cousins v. Butler County, 
supra, clearly recognizes and, in the text 
of his able opinion names most of the many 
municipal functions, pointing out the dis- 
tinction between municipal performance of 
corporate or business activity and duties of 
a public or governmental character, most 
logically explaining why there may be im- 
munity from municipal liability in the latter 
category of duties. 


Agency Nature of Police Powers 

In the exercise of powers conferred upon 
political subdivisions, in order to enable 
them to assist in the administration of gen- 
eral laws intended to provide for the peace 
of the Commonwealth and the protection 
of life, health and property, cities and other 
municipal corporations are considered as 
agencies of government, and are sometimes 
held to be in no degree more responsible 
for acts or omissions that occur when they 
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function in that capacity than is the Com- 
monwealth itself. More specifically, where 
its performance is as an agency of the State, 
as distinguished from a “private” capacity, 
such activity may be said to be of a govern- 
mental character and therefore offering the 
possibility of immunity from liability to the 
municipality. “Possibility of immunity” is 
said not because of the holding in Cousins 
v. Butler County, supra, or Scibilia v. Phila., 
supra, and the many kindred cases but fol- 
lowing revision of our Motor Vehicle Code 
because of the new line of Pennsylvania 
cases which hold: 


“By the enactment of the provision of the 
Vehicle Code (section 619 of the Vehicle 
Code of May 1, 1929, P. L. 905, as amended 
June 29, 1937, P. L. 2329, which provides 
that every City ‘employing any person’ shall 
be jointly and severally liable with such 
person for any damages caused by the neg- 
ligence of such person while operating a 
motor vehicle upon a highway in the course 
of employment)—with which we are here 
concerned the legislature plainly declared its 
intention to abolish the immunity, which there- 
tofore protected a municipality from liability 
for negligence of its agents and employees 
while engaged in exercising any of its govern- 
mental powers and functions in which those 
agents and servants happened to be operat- 
ing a ‘motor vehicle or fire department 
equipment upon a highway in the course of 
their employment.’ Jn such cases all dis- 
tinctions between the liability of a municipality 
when acting in its governmental, as contrasted 
with its proprietary capacity, have been elimi- 
nated.”: Bagley v. Phila., 148 Pa. Super. Ct. 
318, 329. (Emphasis supplied) 


The following from the opinion rendered 
in Honaman, et al. v. Phila., 322 Pa. 535, 
539, elucidates, perhaps more broadly the 
principle that cities may be liable for the 
improper management and use of their 
property “to the same extent and in the 
same manner as private corporations and 
natural persons: Briegel v. Phila., 135 Pa. 
451, 19 A. 1038; Kies v. Erie, 169 Pa. 598, 
32 A. 62.” 


“When a duty is imposed on a munici- 
pality in its proprietary capacity, breach of 
the duty creates liability for resulting in- 
juries: McDade v. Chester, 117 Pa. 549, 124 
A. 273... While immune from liability for 
negligent conduct in some, though not all, 
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classes of governmental activity (see Scibilia 
v. Phila., supra), this immunity does not fol- 
low breach of duty in its corporate or pro- 
prietary capacity It is then subject to 
the same measure of care in the performance 
of its duties and obligations arising out of 
ownership as any other person in possession 
and control of land, as to which see Pope 
v. Reading County, 304 Pa. 326, 156 A. 106... 
policing is a governmental function, and that 
the City is not liable for failure in that 
respect is not liable for inadequate 
police service.” 


Of additional interest is the line of rea- 
soning advanced by the appellate Court 
in 1933 in Sztlagi v. Bethlehem, 312 Pa. 260, 
266, from which we quote: 


“We have held that a city is not liable 
for damages from the negligence of its 
employees, members of the police or fire 
departments, because they were in perform- 
ance of a service of a governmental char- 
acter: Devers v. Scranton, 308 Pa. 13; and 
so where a truck owned by a city and oper- 
ated by its employee injured a pedestrian 
while it was performing the service of col- 
lecting ashes in and abount the city; Scibilia 
v. Phil., 279 Pa. 549; similarly where a 
pedestrian was injured by a county truck 
transporting men to work: Balashaitas v. 
Lackawanna County, 296 Pa. 83. See also 
Steele v. McKeesport, 298 Pa. 116. The legis- 
lature has since seen fit to impose liability oc- 
curring from the negilgent operation of a 
motor vehicle on the highway: Act of 1929, 
P. L. 905, Section 619, as amended by Act 
of 1931, P. L.” (Emphasis supplied) 


Narrowing the Governmental Immunity 


It would appear then that the aforesaid 
revision of the Vehicle Code which eliminates 
immunity of cities from responsibility of the 
torts of their employees engaged in operating 
motor vehicles for the performance of some 
public activity or function, called a govern- 


mental function, does not include such 
negligent operation of horse-drawn vehi- 
cles, bicycles or wheeled vehicles other 


than automobiles. Said the Court in Mallin- 
ger v. Pittsburgh, 316 Pa. 257, 259: 


. . . We are of the opinion there is no 
arbitrary classification in the Act of 1931 
(Vehicle Code Amendment) because the 
liability created by Section 619 relates to 
motor vehicles and not to horse-drawn vehi- 
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cles or bicycles or other conveyances men- 
tioned in the act. The use of motor vehicles 
has increased to such an extent that the 
operation of them creates a great variety 
of hazards to the users of our highways. 

The hazard from horse-drawn vehicles 
today ts almost negligible.” 


It was stated in the Scibilia case in 1924: 

then, since, so far as legislative 
mandates are concerned, the duty to organ- 
ize and maintain police and fire service is 
just as mandatory on cities . as to con- 
struct and maintain highways, such a breach 
could as well give rise to the right to sue 
for damages growing out of the negligence 
of the police and firemen as of employees 
in charge of, or working on, the construc- 
tion or repair of highways; yet tt has re- 
peatedly been held that, except where a right 
to recover ts expressly given by Act of 
Assembly, no suit lies against municipalities 
for negligence of their police or fire depart- 
ments . 


“When the legislature leaves its (care of 
public health) . . . in the hands of the 
several municipalities, they act as govern- 
mental agencies, That cleanliness makes for 
health must be accepted as a truism, and 
that the regular, systematic 
municipalities of refuse, including ashes, 
... promotes cleanliness, is apparent. Such 
gathering is primarily a health meas- 
ure, the duty to perform which might have 
been placed on the health department; the 
fact that it was placed elsewhere makes it 
none the less a health measure, and, hence, 
a public or governmental function within the 
police power . ‘Those engaged in taking 
care of the public health, albeit appointed 
by a municipality, are quasi-civil officers of 
the government . . So far as shown by 
reported cases, the decisions of the United 
States Supreme Court, and of the Courts 
of ultimate appeal in the majority of states, 
where analogous questions have been passed 
upon, that the removal of ashes or refuse 
by a municipality is a governmental func- 
tion, designed primarily to promote the 
public health and comfort, and no recovery 
can be had for negligence in its perform 
ance .. But 
abolishing City immunity) 
and the extent to which it 
than 


whether this (legislature 


shall be done, 
shall be done, 
rather judicial prob- 


lems; for they involve questions of public 


are legislative 
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policy of an economic nature, and under 
our system of law these belong peculiarly 
to the legislature.” 


But in 1931 (P. L. 751) and in 1937 (P. L. 
2329), “The legislature has seen fit to 
impose liability (on municipalities) occurring 
from the negligent operation of a motor vehi- 
cle on the highway .. .” (Szilagi v. Bethle- 
hem, supra) and “While immune from 
liability for negligent conduct in some, though 
not all, classes of governmental activity” 
(see Scibilia v. Phila., supra), ... “In such 
cases (where public function was _per- 
formed in conjunction with the use of a 
motor vehicle upon the highway) all dis- 
tinctions between the liability of a munici- 
pality when acting in its governmental, as 
contrasted with its proprietary capacity, 
have been eliminated” (Bagley v. Phila. 
supra, 329) and, discussing + further the 
purporting amendment of the Motor Vehi- 
cle Code (Act of 1937, P. L. 2329), the 
Bagley case concluded that: 


“ 


The legislature plainly declared its 
intention to abolish the immunity which 
theretofore protected a municipality from 
liability for the negligence of its agents 
and employees while engaged in exercising 
any of its governmental powers and func- 
tions in which those agents and servants 
happened to be operating a motor vehicle 
or fire department equipment upon a high- 
way in the course of their employment.” 

It would seem then that the Scibilia case 
is still applicable to those personal injury 
accidents and claims as are not governed 
by the aforesaid Motor Vehicle Code amend- 
ments and the appellate decisions which 
relate thereto. 


Police—Fire—Ambulance Motor Vehicle 
( ‘ases—N egligence—Reckless 
Disregard 


As stated above, the legislature has by 
its amendments to the Motor Vehicle Code 
limited the City’s immunity from liability 
for damage caused by the negligent oper- 
ation by its employees of a motor vehick 
upon a highway in the course of employ- 
ment, irrespective of whether the function 
thus being performed was a governmental 
or proprietary one: Bagley v. Phila., 148 
Pa. Super. Ct. 318. 


The following excerpts from Mr. Justice 
Drew’s able opinion in Reilly v. Phila., 328 
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Pa. 563, 195 A. 897, clarifies many questions 
on the matter of determining negligence 
and/or “reckless disregard of the safety of 
others,” in the operation of public police, 
fire and hospital motor vehicles: 


“The Act (Motor Vehicle Code) 
specifically exempts from the ordinary 
trafic rules and regulations police, fire and 
hospital vehicles when engaged upon official 
emergency duties. Private automobiles and 
trucks are required to give way to such 
(public) vehicles and (said public 
vehicles) are exempt from the restrictions 
of speed ... right of way... traffic signals 

through ‘stop’ highways . they must 
not drive in ‘reckless disregard of the 
safety of others’. . . ‘Recklessness’ implies 
conscious appreciation of the probable ex- 
tent of danger or risk incident to contem- 
plated action, while negligence in the legal 
sense implies knowledge only of a probable 
source of danger ¥ 


And as to the conflicting testimony as 
regards traffic lights and the sounding of 
warning signals, the Reilly case holds: 


“Finnegan (the driver of the private 
owner’s car which collided with a police 
car engaged in chasing an escaping felon) 
testified that the light was in his favor 
when he came to the intersection. Neither 
(the driver of the private car, nor the 
owner, also riding in the car) heard the 
signal. The other occupants ... saw noth- 
ing and heard nothing ... The police driver 
testified that the signal was sounding audibly 
and continuously. He was corroborated by 
a disinterested witness In the face of 
such evidence the testimony . that they 
heard no signal must be rejected ... (Urias 
v. R. R., 152 Pa. 326; Fearn v. Phila., 320 
Pa. 156; Ealy v. R. R., 333 Pa. 471; Miller 
v. R. R., 299 Pa. 63). 


“The police car was in performance of 
official emergency duty. Unless it was being 
driven in a ‘reckless disregard of the safety 
of others’ there can be no recovery 


(Williams v, Pittsburgh, 349, 430, 432). The 
Specific allegations of negligence are 
excessive speed, failed to sound any 


warning of its approach . . . went through 
a red light . The speed . . . cannot be 
objected to provided there was no ‘reck- 
less disregard of the safety of others’ . . ., 
speed alone is not enough to make out a case 
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. there was no valid testing that audible 
warning was not given. Even if the 
officer drove through a red light... at ‘ 
forty to forty-five miles an hour (In Mans- 
field v. Phila., 352 Pa. 199, a fire truck was 
traveling 60 miles an hour) in the emer- 
gency ... it cannot be said that such oper- 
ation was such ‘reckless disregard’ as would 
impose liability. 


“Exceptional circumstances may make it 
reasonable to adopt a course of conduct 
which involves a high degree of risk of 
serious harm to others While under 
ordinary circumstances it would be reck- 
less to drive through heavy traffic at a high 
rate of speed, tt may not even be negligent 
to do so if the driver is escaping from a 
bandit or carrying a desparately wounded 
man to the hospital for immediately neces- 
sary treatment or if his car has been com- 
mandeered by the police for the pursuit of 
a fleeing felon .’ (Emphasis supplied) 


The traffic exemptions in favor of such 
emergency vehicles as above enumerated 
are, quite obviously, conditioned upon the 
vehicle being operated “with due regard for 
the safety of all persons along the highway 
and they do not protect the driver from the 
consequences of a reckless disregard of the 
safety of others, or from the consequence 
of an arbitrary exercise of (the) right of 
way. The municipality is jointly and severally 
liable with the operator for damages caused 
by his negligence (Act of 1937, P. L. 2329, 
Section 619), provided such negligence is of a 
reckless nature”: Mansfield v. Phila., 352 Pa 
199, 200. 

What constitutes reckless negligence has 
been elaborately discussed in Cavey v 
Bethlehem, 331 Pa. 556, 1 A. (2d) 653; Wl- 
liams v. Pittsburgh, 349 Pa. 430, 37 A. (2d) 
540 and Reilly v. Phila., supra, but see Mans- 


field v. Phila., supra, which at page 202 
states: 
“While ...a fire vehicle is not ordinarily 


limited as to speed permitted to run 
through a red light, certain recklessness 
of operation cannot be denied, if, in exer- 
cising those prerogatives, it fails to give 
due warning of its approach and if the oper- 
ator pays no attention whatever to the traffic 
which is crossing an intersecting street; 
moreover, he cannot be heard to say that he 
did not see what must have been clearly 
visible to him had he looked.” 
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Summarizing: In order to impose liability 
upon a municipality under the Motor 
Vehicle Code, as amended, for harm caused 
by its fire truck (or police car, or hospital 
ambulance) when traveling in response to 
an alarm, the plaintiff must prove reckless- 
ness on the part of the operator of the 
truck: Williams v, Pittsburgh, supra, pages 
431, 432. 


Finally, under any and all circumstances, 
the burden of proving negligence or reck- 
less disregard for the safety of others, as 
by failure to audibly and continuously 
sound a warning of the public vehicle’s ap- 
proach to an intersection, or of the omission 
to do what the law reasonably expects of 
such a driver under the particular circum- 
stances, is upon the plaintiff seeking to re- 
cover for injuries resulting from such an 
accident: Reilly v. Phila., supra, and kindred 
cases, 


Negligence Cases 
Where Minors Are Injured 


Before discussing this class of cases, it 
might be well to state that our Motor 
Vehicle Code, as amended, (1939, P. L. 
1135), has a provision (Section 1023) which 
provides that “no person shall hang on to, 
or ride on, the outside or the rear end of 
any vehicle, and no person on a bicycle, 
roller skates, sled, or any similar device 
shall hold fast to or hitch on to any moving 
vehicle”, and fixes a penalty upon the owner 
or operator permitting such prohibition. 


In the same vein does the case of Mc- 
Intyre v. Pope, 326 Pa. 172 deal with another 
Section (1001) of our Motor Vehicle Code: 


“Where more than three adult persons 
sit in the front seat of an automobile, thus 
overcrowding and restricting the driver’s 
freedom of action to exercise necessary con- 
trol in the event of emergencies, and injury 
results, those overcrowding the front seat 
are guilty of contributory negligence as a 
matter of law.” 

Commenting on the former provision that 
“No person shall hang onto. . .”, the Penn- 
sylvania Supreme Court in Harris v. Seia- 
vitch, 336 Pa. 294, said: 

“The obvious purpose behind this enact- 
ment was an endeavor to prevent injuries 
to trespassing persons by reason of placing 


themselves in perilous positions on vehicles.” 
and D’Ambrosio v. Phila., 354 Pa. 403, had 
this to say at page 405 regarding this same 
provision: 


“But the legislature established a standard 
of conduct for all persons which neither 
court nor jury may set aside in a case 
within its terms”; 


which, said the Court in the same case, 
was applicable to infants as well as adults and 
(page 406): 


“The learned Court (below) therefore 
erred in submitting the question of the minor 
plaintiff’s negligence to the jury; there was no 
dispute of fact from which the jury could 
find that his act was not within the pro- 
hibited hazards and was not a substantial 
factor in causing his injury; his violation 
of the statute was negligence per se. See 
section 286, Restatement, Torts, and Penn- 
sylvania Annotations to that section. It is 
of course true that not every violation of 
such statutes is proof of negligence per se 
(see Lane v. Mullen, 285 Pa. 161, 131 A. 718; 
Jinks v. Curie, 324 Pa. 532, 188 A. 356; Purol, 
Inc. v. Great Eastern System, 136 Pa. Super. 
Ct. 341, 197 A. 543, Vunak v. Walters, 157 Pa. 
Super. Ct. 660, 43 A. (2d) 536) but as it is 
a clear case, we need not discuss the gen- 
eral subject.” 

The D’Ambrosio case held further (page 
405) that: 

“In the absence of the statute, the minor 
plaintiff's contributory negligence would have 
been for the jury.” 


Summarizing, a minor under fourteen 
years of age (twelve years and eight 
months in this case) who violates such 


statute by riding on the tail-gate of a truck 
and who is injured by being bounced off the 
truck when it strikes a hole in the highway 
is guilty of contributory negligence as a 
matter of law: D’Ambrosio v. Phila., supra, 
page 406. 

But see Bonczek v. Phila., 338 Pa. 484 
(1940) in which damages resulting from a 
seven-year old girl’s fall upon a dilapidated 
park bench were sustained for the reason 
that, inter alia 

“The liability of the City is predicated 
upon the general principle that one who 
should reasonably foresee the likelihood of 
injury to another to whom he is under a 
duty of care, from conditions for- which he 
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is responsible, is liable for failure to take 
reasonable precautions to prevent such in- 
jury. The duty of care existed in the present 
case because the minor plaintiff was not a 
trespasser but an invitee upon a public park 
or playground of the City. Not all of 
the cases that have dealt with this problem 
are capable, perhaps of reconciliation, nor 
can a precise criterion of liability be formu- 
lated. Childish propensities are such 
that the most commonplace things serve 
them as means of play. It is part of 
their nature to climb yault . jump 

. swing, and explore any and all promising 
paths in the search for adventure. It would 
be unjust... if... responsibility should be 
fastened upon the owners of these or simi- 
lar innocent objects. Such a liability could 
not be guarded against, nor could it be 
justified by the application of any logical 
concept of negligence. In all of these 
cases it was the novelty of the objects in- 
volved that made it incumbent upon 
those who placed them there... to fasten or 
guard them . as to render them innocu- 
ous. 


“ 


if the bench had been in a proper 
condition of repair it would have been an 
ordinary object such that the city would 
have been under no liability for an accident 
occasioned by a child jumping on or from 
it. But in its demolished state it was... an 
unusual object which peculiarly ap- 
pealed to children for the purpose of play. 
The city could readily have foreseen 
the probability of children playing on or 
around it and of injury resulting to them.” 


In Guilmartin v. Phila., 201 Pa. 518, where 
a boy in a City park swung upon a gate 
which fell under his weight, liability of the 
City was denied; in Nichol v. Bell Telephone 
Co., 266 Pa. 463, where a child climbed a 
fence around his yard and caught his foot 
in a wire strung along the fence, the same 
finding resulted; and liability denied in 
Brown v. Scranton, 313 Pa. 230, where a 
young girl was injured in a public play- 
ground while climbing over a wire fence; 
and in De Francisco v. La Face, 128 Pa. 
Super. Ct. 538, where a little boy played on 
the back of a truck which was parked in a 
City street and fell from it and was injured. 

But compare with the following cases, in 
which liability was held to exist: Novack v. 
Ford City Boro., 292 Pa. 537; Reichvalder v. 
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Boro. of Taylor, 322 Pa. 72; Hogan v. Etna 
Concrete Block Co., 325 Pa. 49; Kreiner v. 
Strubmiller, 30 Pa. Super. Ct. 609; Euler v. 
Pittsburgh, 85 Pa. Super. Ct. 542; Chambers 
v. Ellis, Inc., 104 Pa. Super. Ct. 41. 


That “the owner of premises containing 
something attractive to children ts not al- 
ways liable in damages because of injuries 
to one yielding to the attraction; it depends 
upon the character of the thing in question,” 
was held in Ausell v. Phila., 276 Pa. 370. 


In Oil City and Petroleum Bridge Co. v. 
Jackson, 114 Pa. 321, the Court had this to 
Say: 

“It is not necessary to impute negligence 
to the child (who walked upon a gas pipe 
laid upon an otherwise safe for travel 
bridge); it is sufficient that he was injured, 
not as the result of the use of the bridge, 
but as the consequence of his venturing in his 
childish recklessness, where no one, child or 
adult, had any business to be.” 


And that a municipality is not to be held 
accountable where, although a means of 
safe access was provided, a child was in- 
jured because it selected, in “consequence 
of his venturing in his childish reckless- 
ness”, a more dangerous route merely be- 
cause the latter route was slightly shorter 
in distance, was decided in Brown v. Scran- 
ton, supra. 


Finally, even a child cannot establish its 
case except by proof of negligence: Kay v. 
Pa. R. R., 65 Pa. 269; R. R. v. Schwindling, 
101 Pa. 258; and where there is no proof 
of negligence, the Court must direct a ver- 
dict for defendant: Huey v. Gahlenbeck, 121 
Pa. 450; or grant a non-suit: Speckernagle v. 
Woolworth, 263 Pa. 496. An owner is never 
held negligent for failure to anticipate in- 
jury to children or adults from appliances 
not ordinarily dangerous nor likely to be- 
come so: Nichol v. Telephone Co., supra. 


See also Way v. Hooton, 156 Pa. 8, which 
Says on page 22: 


“A law general in its nature binds minors 
and femes covert, and there is a multitude 
of statutes by which the rights of such 
persons are affected, though they are not 
specially named.” 


In the same tenor holds Warfield v. Fox, 
53 Pa. 382, 384; and Re Elkin’s Estate, 325 
Pa. 373, 376. 
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Unlawful sale of explosives to negligent 
minor resulting in injury to another is neg- 
ligence per se: Mautino, et al. v. Supply Co., 
338 Pa. 435. 


Imputing Negligence 


Where contributory negligence of a parent 
is a proximate cause of a minor child’s 
death, the other parent is barred from re- 
covery because, says the majority opinion 
in Darbrinsky v. Penna. Co., 248 Pa. 503, “The 
negligence of the parent in charge of the child 
will be imputed to the parent who seeks to 
recover for his death,” but see the practical 
logic of the diametrically opposite view as 
presented in the dissenting opinion of Mr. 
Justice Mestrezat, page 509, of the Dar- 
brinsky case decision. 
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Conclusion 


While this dissertation is intended to be 
but an infinitesimal abridgement of this 
rather boundless subject and to some degree 
useful and interesting, humble apology is 
proffered if within its limited confines it 
has failed to include discussion of the par- 
ticular problem which the reader may have 
anticipated would be covered herein. As a 
treatise on the general legal aspects of local 
negligence practice, it is not intended that 
any complainant, plaintiff or co-defendant in- 
terpret the law or the law’s judicial analysis 
herein correlated, as a reflection of the views 
of this office or of any member of its staff 
in his official capacity defending or prose- 
cuting negligence trespass cases. [The End] 


APPENDIX 


Other substantive questions of law arising 
from personal injury claims and sults resulting 
from faulty sidewalks are included in the follow- 
ing list of selected cases: 


Abutting owner’s responsibility for maintenance 
of alleys, driveways, easements, 
rights-of-way, etc. 


Weigand v. American Stores Co., City of 
Phila., et al., 346 Pa. 253, 29 A. (2d) 484; Phila. 
v. Merchant & Evans Co., supra; Weber v. 
Harrisburg, 216 Pa. 117; Johnston v. McKees- 
port, 216 Pa. 633. See also 156 A. L. R. 1055 
and 160 A. L. R. 861. 


Brick sidewalk damage cases 


Smith v. Shamokin, 268 Pa. 170; O’Neill v. 
Phila., 244 Pa. 14; Findlay v. Phila., 217 Pa. 
330; Becker v. Phila., 212 Pa. 379; Goff v. Phila., 
214 Pa. 172; Lerner v. Phila., 221 Pa. 294; Dawis 
v. Shenandoah, 273 Pa. 501; Contillo v. Pitts- 
burgh, 158 Pa. Super. Ct. 524. 


Cellar door and areaway cases 


Ayres v. Wanamaker, 220 Pa. 313; Quinn v. 
Phila., 224 Pa. 176; Milton v, Phila., 229 Pa. 174; 
Webdbd v. Phila., 231 Pa. 21; Smith v. Machesney, 
238 Pa. 538. 


Cement and concrete sidewalk cases 
Foster v. Phila., 282 Pa. 393; Green v. Phila. ; 
279 Pa. 389; Emery v. Pittsburgh, 275 Pa. 551; 
Brown v. Phila., 267 Pa. 183; Gorman v., Phila., 
82 Pa. Super. Ct. 136; Brady v. Phila., 156 Pa. 
Super. Ct. 607; Contillo v. Pittsburgh, 158 Pa. 
Super. Ct. 524. 


Gas and water box cases 

Reddington v, Phila., 253 Pa. 390; Collins v. 
Phila., 227 Pa. 121; Donovan v. Peoples Natural 
Gas Co., 84 Pa. Super. Ct. 51. See also 154 
A. L, R. 1339. 

Grass plot cases 

Nolan v. Pittsburgh, 272 Pa. 217; Payne v. 

West Chester, 273 Pa. 570. 
Manholes, inlets and coal holes 

Martin v. Letter, 282 Pa. 286; Milton v, Phila., 
229 Pa, 174; Kirshner v. Phila., 75 Pa. Super. 
ce. 251i. 

Obstructions, generally 

Burne v. Phila. (raised footway), 211 Pa. 598; 
Walker v. Phila. (depression), 195 Pa. 168; Mul- 
ligan v. Homestead Boro. (barbed wire fence), 
243 Pa. 361; Lane v. Dickinson (driveway), 276 
Pa. 306; Smith v. Machesney (freight elevator), 
238 Pa. 538; Stubbs v. Duquesne Light Co. 
(greasy sidewalk), 84 Pa. Super. Ct. 1; Hines v. 
Reitman, 84 Pa. Super. Ct. 502. 


—}3. $e 


The Perils of Gas 


Readers Scope Magazine for November, 1946 includes the following quotation : 


“A sign in a western town reads: 
‘4,076 people died last year of gas in this state. 


29 inhaled it; 47 


put a lighted match to it; and 4,000 stepped on it.’ 


—Dan Bennett” 


unnauanuUeeeneuvuuuenequuuunnendauuuedanenuyquounenuieoesancvecuennevvonenscauecuttannscueeevaneneecouieoceeavuenuceneuauuaeneauuerneanacnenceecanunenegnarocennnnsauavenaueonnnenconcnetscyonceaveasuoneeravoccanavucucatavoucacavtugoeenevcicenenauacceveenocrevesnanouencvatcsqucnecenengannstatit 


PAGE 22 





ILJ—JANUARY, 1947 










; 
I 
dist 
prac 
Bef« 
Civi 
eral 
Con 
was 
forn 
whi 
equi 
Set 
ced 
part 
upo 
whi 
of t 
the 
proc 
Fed 
trict 
It 
thor 
Stat 
sive 
In s 
allo 
to | 
him 
is r 


TH 






























ila., 
per. 


598; 
Vul- 
ce), 

276 
or), 


8 VU. 


vnaanenanitt 


947 


Third-Party 


By CLARENCE W. HEYL 


Practice 


in Federal Courts 


This paper was delivered by Mr. Heyl at the September, 1946, meeting of the 
International Association of Insurance Counsel and appeared subsequently in 


The Insurance Counsel Journal. 


An attorney from Peoria, Illinois, Mr. Heyl 


has contributed considerably to thought on insurance law with timely articles 
in the past 


T HE INTRODUCTION of third-party 
practice as contemplated by Rule 14 is a 
distinct innovation in federal law and equity 
practice, although well known in admiralty. 
Before the adoption of the Federal Rules of 
Civil Procedure for District Court, a fed- 
eral court under the requirements of the 
Conformity Act (28 U. S. C. A. Sec. 724), 
was bound in actions at law to follow the 
form of practice prevailing in the state in 
which it sat. This rule did not apply to 
equity and admiralty suits as there was a 
set of federal rules which governed pro- 
cedure in these cases. The so-called third- 
party practice in federal courts depended 
upon the rule of practice of the state in 
which the court sat. If there was a rule 
of the state court or a statute of that state, 
the federal court there sitting followed that 
procedure, even before the adoption of the 
Federal Rules of Civil Procedure for Dis- 
trict Courts. 

It should be noted that the practice au- 
thorized by the state statutes or rules of 
state courts in no case was as comprehen- 
sive as the practice prescribed by Rule 14. 
In some instances the state statute or rule 
allowed a defendant in the original action 
to bring in a party who was liable over to 
him, and not to the plaintiff. Rule 14 as it 
is now constituted permits the defendant 


HM 
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to bring in as third-party defendant any per- 
son who is liable either to him or to the 
plaintiff. 


Rule 14 


Rule 14, as adopted by the Supreme Court 
of the United States and effective in 1938, 
is as follows: 

“RULE 14. THIRD-PARTY PRACTICE. 

“(a) When Defendant May Bring in Third 
Party. Before the service of his answer a 
defendant may move ex parte or, after the 
service of his answer, on notice to the plain- 
tiff, for leave as a third-party plaintiff to 
serve a summons and complaint upon a per- 
son not a party to the action who is or may 
be liable to him or to the plaintiff for all or 
part of the plaintiff’s claim against him. If 
the motion is granted and the summons and 
complaint are served, the person so served, 
hereinafter called the third-party defendant, 
shall make his defenses as provided in Rule 
12 and his counterclaims and cross-claims 
against the plaintiff, the third-party plaintiff, 
or any other party as provided in Rule 13. 
The third-party defendant may assert any 
defenses which the third-party plaintiff has 
to the plaintiff’s claim. The third-party de- 
fendant is bound by the adjudication of the 
third-party plaintiff's liability to the plain- 
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tiff, as well as of his own to the plaintiff or 
to the third-party plaintiff. The plaintiff 
may amend his pleadings to assert against 
the third-party defendant any claim which 
the plaintiff might have asserted against the 
third-party defendant had he been joined 
originally as a defendant. A _ third-party 
defendant may proceed under this rule against 
any person not a party to the action who is 
or may be liable to him or to the third-party 
plaintiff for all or part of the claim made in 
the action against the third-party defendant. 


“(b) When Plaintiff May Bring in Third 
Party. When a counterclaim is asserted 
against a plaintiff, he may cause a third 
party to be brought in under circumstances 
which under this rule would entitle a de- 
fendant to do so.” 


Since the adoption of the Federal Rules 
of Civil Procedure, the federal courts are 
not bound by any state procedure rule on 
any matter for which the new rules make 
provision, but are governed by the new 
rules of federal practice in all cases either 
originating in the district court in the first 
instance or by removal from a state court. 


Erie R. R. Co. v. Tompkins, 
Still Controlling 


The federal courts in applying Rule 14 
are bound under the case of Erie R. R. Co. 
v Tompkins, 304 U. S. 64, 82 L. Ed. 1188, 
58 S. Ct. 817, to recognize the substantive 
liability of the jurisdiction where the cause 
of action arose. If under the law of the 
state where the cause of action arose there 
is no liability on the third-party defendant, 
he cannot be brought in as a third-party de- 
fendant under Rule 14. This is well il- 
lustrated in the case of Brown v. Cranston, 
132 F. (2d) 631. (Writ of certiorari denied 
in 319 U. S. 741, 87 L. Ed. 1698, 63 S. Ct. 
1028. (Appeal from Western District of 
New York.)) The plaintiffs were citizens 
of Pennsylvania, and Cranston, the original 
defendant and third-party plaintiff in each 
action was a citizen of New York. The 
third-party defendants were citizens of Penn- 
sylvania. The order was made by the dis- 
trict court permitting the bringing in of the 
third-party defendants upon the theory that 
they were or might be liable to the original 
plaintiffs. After the order permitting the 
bringing in of the third-party defendants 





was made, the district judge set aside the 
orders and dismissed the third-party com- 
plaints. The decision of the district court in 
this regard was affirmed by the circuit court 
of appeals, the court saying: 


“While Rule 14, unlike #193 (2) of the 
New York Civil Practice Act, gives the de- 
fendant a right to bring in a third person 
‘who is or may be liable .. . to the plaintiff,’ 
in view of the decisions of the Supreme 
Court in Erie R. R. Co. v. Tompkins, 304 U. S. 
64, 82 L. Ed. 1188, 58 S. Ct. 817, 114A. L. R. 
1487, and Klaxon Co. v. Stentor Electric Co., 
313 U. S. 487, 496, 85 L. Ed. 1477, 61 S. Ct. 
1020, we do not feel justified in so construing 
this rule as to give the defendant a recovery 
which could not be obtained through any 
remedy available in the New York State 
Courts. To do so would attach a greater 
significance to the choice of the forum than 
those authorities would seem to sanction, 
Inasmuch as the original defendant in the 
case at bar could obtain no contribution 
in New York, if we held that Rule 14 gov- 
erned, ‘the accident of diversity of citizen- 
ship would ... disturb equal administration 
of justice in coordinate state and federal courts 
sitting side by side.’ Klaxon Co. v. Stentor 
Electric Co., 313 U. S. 487, at page 496, 85 
L. Ed. 1477, 61 S. Ct. 1020, at page 1021. 
Such a disposition would be contrary to the 
whole theory of Erie R. R. Co. v. Tompkins, 
304 U. S. 64, 82 L. Ed. 1188, 58 S. Ct. 817, 
114 A. L. R: 1467.” 


Therefore, at the outset, we have the de- 
cision of a circuit court of appeals in which 
certiorari was denied by the U. S. Supreme 
Court, holding that a third-party defendant 
cannot be brought into the case if, under the 
law of the state in which the cause of action 
arose, that party was not liable under the 
substantive law of the state. 


Barnard-Curtiss Co. v. Maehl 


In Barnard-Curtiss Co, v. Maehl, 117 Fed. 
(2d) 7, the circuit court of appeals affirmed 
the district court in its ruling that the original 
defendant was not entitled to invoke Rule 
14 because there was no showing that the 
third-party defendant was or might be liable 
to him or to the plaintiff for all or part of 
plaintiff's claim against the original de- 
fendant. Therefore, a person not made a 
party to the action by the plaintiff may not 
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be impleaded by the defendant under Rule 
14 unless the third-party defendant is liable 
to defendant or to the plaintiff. 


In the cases heretofore decided, the courts 
have kept in mind the fact that the rules 
relate to procedural matters only, and that 
they do not affect substantive rights. It 
should be noted that the right to join a third 
party in the action is likewise confined to 
the main claim alleged by the plaintiff, or 
rather the cause of action or transaction out 
of which the cause of action arose. It does 
not permit the practice of introducing into 
the main action several parallel but inde- 
pendent actions. See John N. Price & Sons 
v. Maryland Casualty Co., 2 F. R. D. 408. 


We must always keep in mind the im- 
portant fact that the Supreme Court cannot 
by these rules of procedure enlarge or ex- 
tend the jurisdiction of the district courts. 
Rule 82 simply declares the limitation placed 
upon the court by the constitution. 


The provisions of Rule 14 cannot be con- 
strued so as to enlarge the constitutional 
jurisdiction of the district court. 


The Purpose and Intent of the Rule 


The purpose of the rule was to permit all 
claims arising out of the same transaction 
or occurrence to be heard and determined 
in the same actions. 


The purpose and intent of the rule has 
been stated in the cases decided by both 
district and circuit courts of appeal. 


In Barkejj v. Don-Lee, Inc., 34 Fed. Supp. 
874, the court said: 


“The new Federal Rules of Civil Pro- 
cedure provide for the presentation of 
numerous claims, and the participation of 
multiple parties, in a single civil action. The 
primary object of this new procedural 
scheme is stated at the outset of it to be ‘to 
secure the just, speedy, and inexpensive de- 
termination of every action.’ (Rule 1.) 
Rule 14, relating to third party practice, sub- 
stantially provides that a defendant may 
bring into the action a person not already a 
party ‘who is or may be liable to him * * * 
for all or part of the plaintiff’s claim against 
him.’ It is obvious that the purpose of 
Rule 14 is to permit a defendant to bring in 












































a third party who is subject to a liability 
arising out of the claim upon which the suit 
is based.” 


In Axton Fisher Tobacco Co. v. Ziffrin 
Truck Lines, 36 Fed. Supp. 777, [4 CCH Fire 
and Casualty Cases 388] (affirmed in 126 
Fed. (2d) 476) at 779, the court said: 


“We recognize the general principles of 
third-party practice to be such as to prevent 
the necessity of trying several related claims 
in different lawsuits and to enable them to 
be. all disposed of in one action. In the 
great majority of cases this would be the 
result of such procedure.” 


The Discretion of the Court 


The authorities are in accord in holding 
that the leave under the rule to bring in a 
third party is not mandatory but is in the 
sound discretion of the court. It will not be 
applied where it complicates the procedure 
or causes delay or adds expense to the liti- 
gation, although in Falcone v. N. Y.,2 F. R. D. 
87, it was held that under Rule 14 the 
original defendant has an absolute right, 
when the facts warrant it, to bring in the 
third party as a defendant. In that case the 
court held that there was no discretion 
vested in the court to deny the application 
when the facts warranted it. From the later 
cases it appears that it is a matter of the 
exercise of the sound judicial discretion as 
to whether or not the third-party under the 
circumstances in the particular case may be 
brought in as such. 


In General Taxicab Ass’n v. O’Shea, 109 
Fed. (2d) 671, (U. S. C. A. for D. C.) the 


court, in passing upon this point, said: 


“We think there can be no doubt that it 
was thus intended to make the impleading 
of third-parties in the Federal practice dis- 
cretionary with the trial court.” 


Diversity of Citizenship 


Is a Lack of Diversity of Citizenship Be- 
tween a Third-Party Defendant and Either 
the Plaintiff or the Original Defendant a Bar 
to Granting the Leave? 


There has been a divergence of opinion in 
the decided cases as to whether the federal 
court has jurisdiction over the claim as- 
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serted by the plaintiff where a third party is 
brought in as a defendant, where there is 
no diversity of citizenship between the third- 
party defendant on the one hand and the 
original plaintiff. 


The greater weight of authority regards 
the third party controversy, as ancillary and 
auxiliary to the controversy in the main ac- 
tion and consequently within the jurisdiction 
of the federal court, if the jurisdictional re- 
quirements are satisfied as to the main ac- 
tion. See Johnson v. River Land Levee Dist., 
117 Fed. (2d) 711, and Williams v. Keyes, 
125 Fed. (2d) 208; Wichita Railroad & Light 
Co. v. Public Utilities Commission, 260 U. S. 
48, 54; 43 S. Ct. 51, 67 L. Ed. 124. 


Where an intervening or subsequently 
joined party is not an indispensable party, 
the proceedings as to his interests are usually 
referred to as ancillary or supplementary, in 
view of the rule that original jurisdiction of 
a suit sustains ancillary or supplementary 
proceedings. See Stewart v. Durnham, 115 
U. S. 61, 29 L. Ed. 329, 5 S. Ct. 1163, and 
Mitchell v. Maurer, 293 U. S. 237, 57 S. Ct. 
161. 


Lesnik v. Public Industrial Corp. 


In Lesnik v. Public Industrial Corp., 144 
Fed. (2d) 968, the circuit court of appeals 
in discussing this question said at page 973: 


“Since the adoption of the federal rules, 
it has been recognized that important pro- 
visions as to the addition of parties under 
Rules 13 (counterclaims), 14 (third-party 
practice), and 24 (intervention) may have 
limited effect if requirements of federal 
jurisdiction and venue are necessarily to be 
applied to all such parties just as though 
they were being orginally sued by the plain- 
tiffs in the actions. These rules are a part 
of that fundamental tenet of modern pro- 
cedure that joinder of parties and of claims 
must be greatly liberalized to provide at 
least for the effective settlement at one time 
of all disputes of which parts are already be- 
fore the court. They should, therefore, re- 
ceive such favorable construction as is 
possible, consistent with due recognition of 
the settled principle that procedural rules 
cannot be used to extend federal jurisdiction 
or venue. Rule 82. 


“But jurisdiction is not extended by mere 
devices making possible more complete ad- 
judication of issues in a single case when 
based upon jurisdictional principles of long 
standing, even though the effectiveness of 
the new devices makes their use more fre- 
quent. Cf. Freeman v. Bee Machine Co., 319 
U. S. 448, 454, 63 S. Ct. 1146, 87 L. Ed. 1509. 
Obviously a mere broadening of the content 
of a single federal action must not be con- 
fused with the extension of federal power; 
otherwise, such recognized steps as the 
union of law and equity or the free joinder 
of counterclaims would be dragged into the 
ambit of jurisdictional prohibitions, while 
actually they compress and desirably reduce 
the bulk and amount of federal litigation. 
Consequently the adding of parties under 
the rules has been viewed in the light of the 
ancient and well-established principle that a 
federal court has ‘ancillary’ jurisdiction to 
complete adjudication of interrelated matters 
where its jurisdiction has once been compe- 
tently invoked. See cases collected, 1 Moore’s 
Federal Practice 462-470; Dobie and Ladd, 
Cases on Federal Jurisdiction and Procedure, 
1940, 336-346.” 


Important Distinction 


In passing, it should be noted that in the 
footnote on page 976 in the above opinion, 
the court points out that a permissive 
counterclaim or one unconnected with the 
transaction out of which the claim sued on 
arises, is not ancillary and requires inde- 
pendent grounds of jurisdiction. This dis- 
tinction should be borne in mind in considering 
in any given case the advisability of adding 
a third-party defendant. 


In a later case decided June 21, 1945, 
Texas Employers Insurance Ass’n v. Felt, 150 
F. (2d) 227, that court on the question of 
effect of diversity of citizenship in third- 
party actions, said, (page 234): 


“Diversity of citizenship has been a 
ground of jurisdiction in the lower federal 
courts from the foundation of the Govern- 
ment to the present time, but Congress has 
never undertaken to vest such courts with 
independent jurisdiction of controversies be- 
tween citizens of the same state. The juris- 
diction of merely local controversies that 
the federal district courts exercise in cases 
of removal on the ground of separably con- 
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troversies is a different class of jurisdiction 
from that ordinarily defined by the Consti- 
tution and statutes of the United States. It 
is of a class variously called ancillary, 
auxiliary, dependent, incidental, or supple- 
mentary. It is an extraordinary kind of an- 
cillary jurisdiction in that it arises from an 
act of Congress expressly conferring it. 
Under the statute, it exists, not in its own 
right, but by virtue of its relation to a con- 
troversy of which the court is capable of 
receiving, and has been given, independent 
jurisdiction under the Constitution. It is 
analogous to such ancillary jurisdiction as is 
exercised by the courts by virtue of their 
inherent powers.” 


On the same question consideration must 
be given to the character of the party to be 
added as a third-party defendant. If the 
one sought to be added is an indispensable 
party to the action, then the diversity of 
citizenship rule cannot be obviated upon the 
theory that the third-party proceeding is 
ancillary or auxiliary. Stewart v. Dunham, 
15 U. 5. 61, & L. Ed: 329, 5S. Ct. HG; 
Phelps v. Oaks, 117 U. S. 236. 


An indispensable party is one who not 
only has an interest in the controversy, but 
an interest of such a nature that a final de- 
cree cannot be made without affecting his 
interest. Brown v. Christman, 126 Fed. (2d) 
625; Hale v. Campbell, 127 Fed: (2d) 594. 


Who May Be Joined as a 
Third-Party Defendant? 


The courts have held, as indicated by 
some of the cases, that a third party cannot 
be joined upon the motion of the defendant, 
if it is alleged that the third party is solely 
liable to the plaintiff for the whole of plain- 
tiff’s claim. See Satink v. Holland, 31 Fed. 
Supp. 221; Brady v. Black Diamond S. S. Co., 
45 Fed. Supp. 338; IVhitmire v. Partin, 2 
F. R. D. 83. In one of the cases the court 
said that this presupposes that plaintiff has 
sued the wrong defendant which, properly 
speaking, is a defense, as plaintiff cannot re- 
cover a judgment against a third-party de- 
fendant whom he has not sued. 

In Atlantic C. Line R. Co. v. U. S. F. & G. 


Co., 52 Fed. Supp. 177 (Oct. 1943) the court 
said: 


“Rule 14 permits a third party, alleged to 
be solely or jointly liable, to be brought in 
without regard to any question of contribu- 
tion. If a joint judgment is rendered, then, 
in a state where contribution is not allowed, 
defendant could not enforce contribution. 
Thus, the purpose of the rule would have 
been served by adjudicating plaintiff’s claim 
and barring him from filing another suit 
against third party on the same claim, and 
would have done no violence to any state 
law, because contribution could be enforced 
or not accordingly, as the state law so per- 
mitted or not.” 


Later in the opinion Judge Deaver says: 


“From the sources of Rule 14 and the 
decisions herein cited, it is clear that this 
rule, like the admiralty rule ‘covers two dis- 
tinct subjects, the addition of parties de- 
fendant to the main cause of action, and the 
bringing in of a third party for a defendant’s 
remedy over.’” 


Judge Deaver gave Rule 14 a very liberal 
construction, and carried into his opinion 
the application of the admiralty rule as to 
the joinder of tort-feasors. He observed 
that under the admiralty rule a joint tort- 
feasor could be brought in and his liability 
determined, irrespective of whether the 
court could enforce contribution. (Op. 185). 


It should be noted that this was not an 
ordinary negligence case, but one brought 
originally by a_railroad company against 
the surety on a bond of a shipper for the de- 
ficit in freight charges alleged to be due 
from the principal on the bond which was 
brought into the case as third-party de- 
fendant. The third-party defendant filed a 
counterclaim against plaintiff for damages 
to shipments. 


The case is worth reading as the judge 
discusses many cases dealing with Rule 14. 


Amending the Complaint 


Is the Plaintiff Required to Amend His 
Complaint to Assert His Claim Against the 
Third-Party Defendant? 


This question presents a very interesting 
problem and the decision upon this point, it 
seems to me, will determine the practica- 
bility of the rule and its value, if any, in 
negligence cases. The question is, should 
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the plaintiff be compelled against his will to 
proceed against a third-party defendant? 
A plaintiff has the right to sue whomsoever 
he pleases. This is a substantive right which 
should not be taken from him by a rule of 
practice. 


The advisory committee of the Supreme 
Court of the United States now engaged in 
the draft of proposed amendments to the 
Rules of Civil Procedure for the District 
Courts of the United States, submitted 
(May 1945) the second preliminary draft of 
proposed amendments, and therein proposed 
the amendment of Rule 14 so that it will 
read as follows: 

“RULE 14. THIRD-PARTY PRACTICE. 

“(a) When Defendant May Bring in Third 
Party. Before the service of his answer a 
defendant may move ex parte or, after the 
service of his answer, on notice to the plain- 
tiff, for leave as a third-party plaintiff to 
serve a summons and complaint upon a per- 
son not a party to the action who is or may 
be liable to him [or to the plaintiff] for all 
or part of the plaintiff’s claim against him. 
If the motion is granted and the summons 
and complaint are served, the person so 
served, hereinafter called the third-party 
defendant, shall make his defenses to the 
third-party plaintiff's claim as provided in 
Rule 12 and his counterclaims against the 
third-party plaintiff and cross-claims against 
{the plaintiff, the third-party plaintiff, or 
any other party] other third-party defendants 
as provided in Rule 13. The third-party 
defendant may assert against the plaintiff any 
defenses which the third-party plaintiff has 
to the plaintiff's claim. [The third-party de- 
fendant is bound by the adjudication of the 
third-party plaintiff's liability to the plaintiff, 
as well as of his own to the plaintiff or to 
the third-party plaintiff.] The third-party 
defendant may also assert against the plaintiff 
any claim he has against him which arises out 
of the transaction or occurrence that is the 
subject matter of the plaintiff's claim against 
the third-party plaintiff. The plaintiff may 
[amend his pleadings to] assert against the 
third-party defendant any claim [which the 
plaintiff might have asserted against the 
third-party defendant had he been joined 
originally as a defendant.] he has against him 
which arises out of the transaction or occur- 
rence that is the subject matter of the plain- 
tiff’s claim against the third-party plaintiff and 
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the third-party defendant thereupon shall as- 
sert his defenses as provided in Rule 12 and his 
counterclaim and cross-claim as provided in 
Rule 13. A third-party defendant may pro- 
ceed under this rule against any person not 
a party to the action who is or may be liable 
to him [or to the third-party plaintiff] for 
all or part of the claim made in the action 
against the third-party defendant.” (The 
portions of the original rule which have 
been deleted are bracketed, and the addi- 
tions to the original rule have been italicized.) 


Committee Comment 


Under this proposed amendment, the 
committee makes the following comment: 


“Note. The provisions in Rule 14 (a) 
which relate to the impleading of a third 
party who is or may be liable to the plaintiff 
have been deleted by the proposed amend- 
ment. It has been held that under Rule 
14 (a) the plaintiff need not amend his com- 
plaint to state a claim against such third 
party if he does not wish to do so. Satink 
v. Holland Township (D. N. J. 1940) 31 F. 
Supp. 229, noted (1940) 88 U. Pa. L. Rev. 
751; Connelly v. Bender, (E. D. Mich. 1941) 
46 F. Supp. 368; Whitmire v. Partin v. Milton 
(E. D. Tenn. 1941) 5 Fed. Rules Serv. 14a 
513, Case 2; Crim. v. Lumbermens Mutual 
Casualty Co. (D. D. C. 1939) 26 F. Supp. 715; 
Carbola Chemical Co., Inc. v. Trundle (S. D. 
N. Y. 1943) 7 Fed. Rules Serv. 14a 224, 
Case 1; Broadway Express, Inc. v. Automo- 
bile Ins. Co. of Hartford Conn. v. Providence 
Washington, Inc. Co. (N. D. Ohio 1945) 8 
Fed. Rules Serv. 14a 513, Case 3. In Delano 
v. Ives (E. D. Pa. 1941) 40 Fed. Supp. 672, 
the court said: ‘... the weight of authority 
is to the effect that a defendant cannot com- 
pel the plaintiff who has sued him. to sue 
also a third party whom he does not wish 
to sue, by tendering in a third-party com- 
plaint the third party as an additional de- 
fendant directly liable to the plaintiff.’ 
Thus impleader here amounts to no more 
than a mere offer of a party to the plaintiff, 
and if he rejects it, the attempt is a time- 
consuming futility. See Satink v. Holland 
Township, supra: Malkin v. Arundel Corp. 
(D. Md. 1941) 36 F. Supp. 948; also Koen'gs- 
berger, Suggestions for Changes in the Fed- 
eral Rules of Civil Procedure (1941) 4 Fed. 
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Rules 





Serv. 1010. But cf. Atlantic Coast 


Line R. Co. v. United States Fidelity & Guar- 
anty Co. (N. D. Ga. 1943) 52 F. Supp. 177.” 


Permissible Procedure 


Under the proposed amended rule the 
following procedure is permissible: 


(1) 


(2) 


(3) 


Defendant may move to join a third- 
party defendant liable to him, 
Third-party defendant may make his 
defense to the claim of the original de- 
fendant, 

Third-party defendant may file counter- 
claim against original defendant, 
Third-party defendant may assert against 
the plaintiff any defenses which the 
original defendant has to the plaintiff’s 
claim, 

Third-party defendant may also assert 
against the plaintiff any claim he has 
against him which arises out of the 
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(6) 


(7) 





transaction or occurrence that is the 
subject matter of the plaintiff’s claim 
against the original defendant, 


Plaintiff may assert against the third- 
party defendant any claim he has against 
him which arises out of the transaction 
or occurrence that is the subject matter 
of the plaintiff’s claim against the 
original defendant, and the third-party 
defendant thereupon shall assert his de- 
fenses as provided in Rule 12 and his 
counterclaim as provided in Rule 13. 
Third-party defendant may proceed 
against any person not a party to the 
action who may be liable to him for all 
or part of the claim made in the action 
against him. 


I have not attempted to write a compre- 
hensive paper on this subject, but simply to 
point out a few of the important features of 
Rule 14 as it now stands, and the changes 
contemplated by the proposed amended rule. 


[The End] 


—$ $$ ———<$§_§_— 


Dorsett on the Model Rating Bill 


Addressing the 


Arkansas Association of Insurance Agents, Mr. 


Dorsett, 


general manager of the Association of Casualty and Surety Executives, on the 
subject of the rate regulatory bills, he defended them as the only sound instru- 


ments capable of saving the entire insurance business from harsh 


Federal 


Regulation. He declared: “What are the minimum requirements that these bills 


place on all carriers? 
cannot 


They are briefly as follows: (1) all rates must be filed and 
be used until the commissioner has had a reasonable time to examine 


them; (2) the rate filings must be supported by some information upon which 
the carrier bases its proposed rate; and (3) the rates must not be excessive, inade- 


quate or unfairly discriminatory. 


Can anyone truthfully say that these simple 


requirements will destroy competition, that they are alien to the public interest?” 


Investments of Life Insurance Companies 


At their recent meeting in New York City the National Association of Insur- 
ance Commissioners adopted the following resolution: 


“RESOLVED: That the 


National Association of Insurance Commis- 


sioners recommend to States contemplating enlarging the field of investment 
for domestic life insurance companies to permit investment in urban redevel- 
opment and suburban housing, that until experience shall have demonstrated 
its feasibility, enabling legislation should be limited to a fixed term of years 
and the investments themselves, by any one life insurance company, limited 
to a point where non-liquid and liquid investments shall retain a relation 
to each other which will be safe to policyholders and the public but in no 
event to exceed five percent of its admitted assets and that the matter of 
such investments be referred back to this Committee for further study and 
more detailed report along these lines.” 
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| oe MODERN DEVELOPMENT of 


our complex system of mercantile dis- 
tribution has, in recent years, given rise to 
increasingly frequent litigation by consumers 
desiring to hold the original manufacturer 
or processor liable for death or injury caused 
to the person or property of an ultimate 
consumer who purchased the article from a 
middleman. 


Increase in Such Litigation 


The broad scope of national advertising 
which causes many articles of commerce to 
be closely associated with the originator’s 
name and the manifest financial soundness 
and responsibility of the manufacturing or 
processing concern is undoubtedly responsi- 
ble, at least in part, for the mentioned in- 
crease in the number of cases of the type 
noted above. Probably another contributing 
cause is the increasing liberality of the judi- 
cial thinking of courts in such cases. 


The questions involved have been so fre- 
quently litigated that it would be fruitless 
to attempt to discuss or refer to all the cases 
which have a bearing on the problem. There 
are excellent collections of the relevant 
authorities to be found in 17 A.L.R. 672, 


THEORIES 


By MAHLON E. LEWIS 


Mr. Lewis, in addition to being a partner in 

the Pittsburgh, Pennsylvania law firm of 

Rose, Eichenauer, Stewart and Lewis, is 

Professor of Law at the University of 

Pittsburgh and the author of numerous 
articles in legal periodicals 


39 A.L.R 992, 63 A.L.R. 340, 88 A.L.R. 527, 
105 A.L.R. 1502, 111 A.L.R. 1239, 140 A.L.R. 
191 and 142 A.L.R. 1490, It would be equally 
fruitless to attempt to discuss all of the 
problems themselves and it is the purpose 
of this paper to refer generally to the basic 
principles underlying the situation and then 
to discuss with particularity certain signifi- 
cant features of one of the major problems 
—t. e., the theory or theories of action upon 
which a case of the type under discussion 
may be litigated. 


Forms of Action Rule from Graves 


As Maitland aptly put it: “The forms of 
action we have buried, but they stil! rule us 
from their graves”, and it has been virtually 
impossible, in any court operating on the 
basis of our common law system of juris- 
prudence, to engage in litigation of the type 
under consideration without basing it upon 
one or more of several accepted theories. 
It has been well settled, as a general rule, 
that a manufacturer of a defective article is 
not liable for injuries to the person or prop- 
erty of an ultimate consumer who has pur- 
chased from a middleman, because there is 
no privity of contract between the manufac- 
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. . . in products liability litigation 


turer and the ultimate consumer. The courts 
have, in the past, customarily followed the 
axiomatic rule that without privity of con- 
tract, there is no duty existent between the 
parties. 


To this general rule there have been many 
exceptions so that at the present time, it is, 
to paraphrase, “more honored in the excep- 
tion than in the observance.” For example, 
the exception applies in the case of articles 
which are inherently dangerous or which, 
if improperly manufactured, may become 
dangerous; to drugs and medicine, and to 
food, beverages and other substances in- 
tended for human consumption. With such 
questions, this paper is not primarily con- 
cerned. It is concerned with the problem of 
the theories which can be used in seeking 
to enforce liability. 


Four Possible Theories of Action 


An examination of the cases demonstrates 
that there are four possible theories upon 
which a claim of the type embodied in the 
litigation under discussion can be based. 


First, it can be based upon the theory of 
a negligence action—i. e., that the manufac- 
turer has failed in a duty established and 
recognized by the law as owing to the 
plaintiff or the injured party irrespective of 
any specific undertaking or contract existing 
between plaintiff and manufacturer. 


Second, the action may be based upon the 
theory that the duty allegedly breached by 
the defendant arose because there existed an 
implied warranty running from the manu- 


facturer to and in favor of the plaintiff or 
injured party. 

Third, the action may be based upon the 
theory of a false representation. This type 
of action is based upon a situation similar 
to, if not identical with, an ordinary deceit 
action. 

Fourth, the action may be based upon 
the theory that the duty allegedly breached 
by the defendant arose because there existed 
an express warranty running from the manu- 
facturer to and in favor of the plaintiff or 
injured party. 

For reasons which will become apparent 
in the course of this discussion, it seems 
appropriate to discuss the foregoing theories 
in groups of two as follows: 


(1) False representations 
warranty; 
(2) Implied warranty and negligence. 


and express 


False Representations 
and Express Warranty 


An action based upon false representa- 
tion proceeds upon the theory of an ordinary 
action in deceit. In order to determine the 
sufficiency of a complaint proceeding upon 
that theory, the Court must determine 
whether or not it alleges facts which per- 
mit a recovery upon that basis. Two of the 
most important elements of such a claim are 
(a) that there be a misrepresentation of a 
matter of fact made by the defendant to the 
plaintiff, and (b) that the defendant made 
that misrepresentation knowingly or in reck- 
less disregard of the truth. Warren Balder- 
ston Co. v. Integrity Trust Co., 314 Pa. 58 
(1934). 
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Probably the leading case on this point is 
Chanin v. Chevrolet Motor Co., 89 F. (2d) 
889, CCA-7 (1937). There the plaintiff sued, 
inter alia, the manufacturer of the automobile 
and the manufacturer of the glass placed 
therein, on the grounds that the glass wind- 
shield was warranted to be unbreakable and 
shatterproof and that the plaintiff, relying 
upon such statements, purchased the auto- 
mobile and was injured by shattering glass 
caused by a collision in which his car was 
involved. Plaintiff was undoubtedly sur- 
prised to lose as he apparently relied upon 
the case of Baxter v. Ford Motor Co., 168 
Wash. 456, 12 P. (2d) 409 (1932), which 
was very similar on its facts. The Court in 
the Chanin case ruled out a contractual the- 
ory of action because of lack of privity of 
contract and decided the case upon the tort 
theory, grounded upon misrepresentations 
by the manufacturer. The Court said at 
page 891: 


“An action of deceit to recover damages 
for fraud inducing the making of the con- 
tract is not based upon the contract but 
upon the tort. 27 C. J. 16. In such actions 
intentional misrepresentation is an essential 
element. Independent Harvester Co. v. Tins- 
man, 253 F. 935 (C.C.A. 7). The plaintiff 
must aver and prove, not only that the rep- 
resentation was false, but also that the per- 
son making it knew it to be false. Hindman 
v. First Nat. Bank, 112 F. 931, 57 L.R.A. 108 
(C.C.A. 6), certiorari denied 186 U. S. 483, 
22 S. Ct. 943, 46 L. ed. 1261. No allegation 
of such knowledge of falsity appears in the 
complaint. Hence it was defective as a 
statement of a cause of action ex delicto,” 


The foregoing remark concerning the prob- 
able surprise of the plaintiff was based upon 
the similarity of the Chanin case to the 
Baxter case, where recovery was allowed. 
Although the latter case is frequently re- 
ferred to as sustaining an express warranty 
without privity of contract, the language 
thereof would seem to justify the belief that 
the case was a deceit case without the Court's 
emphasizing the matter of knowledge. Al- 
though the Court does speak of warranties, 
the following language is believed to be sig- 
nificant: 


“We hold that the catalogues and printed 
matter furnished by respondent Ford Motor 
Company for distribution and assistance in 
sales * * * set forth representations by the 
manufacturer that the windshield of the car 
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which appellant bought contained Triplex 
non-shatterable glass which would not fly 
or shatter. The nature of non-shatterable 
glass is such that the falsity of the repre- 
sentations with reference to the glass would 
not be readily detected by a person of ordi- 
nary experience and reasonable prudence. 
Appellant, under the circumstances shown 
in this case, had the right to rely upon the 
representations made by the respondent 
Ford Motor Company relative to qualities 
possessed by its products, even though there 
was no privity of contract between appel- 
lant and respondent Ford Motor Company.” 

Cases sounding in deceit are not usual and 
most courts will apparently insist upon a 
showing of knowledge of falsity upon the 
part of the manufacturer. Cases grounded 
on an express warranty are equally infre- 
quent owing to the lack of privity of con- 
tract. Neither category comprises a sufficiently 
important proportion of recorded litigation 
to merit more extended discussion in a 
paper of this kind. For practical purposes 
the following categories merit more atten- 
tion. 


Implied Warranty and Negligence 


The great majority of the cases proceed 
either upon the theory of an implied war- 
ranty or upon the theory of negligence. 

Inasmuch as the difference between an 
express and an implied warranty is merely 
that one is stated in so many words and the 
other is implied either by law or from the 
facts, it would appear that an implied war- 
ranty could not exist in the absence of 
privity of contract any more than an express 
warranty, Drury v. Armour & Co., 140 Ark. 
371, 216 S.W. 40 (1919); Welshausen v. 
Charles Parker Co., 83 Conn. 231, 76 A. 271 
(1910); Booth v. Scheer, 105 Kan. 643, 185 
P. 898 (1919); Pelletier v. DuPont, 124 Me. 
269, 128 A. 186 (1925); Carlson v. Turner 
Centre System, 263 Mass. 339, 161 N.E. 245 
(1928); Chyskey v. Drake Bros. Co., 235 
N. Y. 468, 139 N.E. 576 (1923); Prinsen v. 
Russos, 194 Wis. 142, 215 N.W. 905 (1927). 
That has been a point of difficulty for the 
courts and as a result they have frequently 
found themselves desirous of deciding in 
favor of the plaintiff, but impaled between 
the Scylla of an implied warranty without 
privity of contract and the Charybdis of 
negligence without any showing of the fact 
of negligence. 


vuvereerenevavvvnvvuuueuncenneenvedqsuvoucenennengeegenvevdvcccaveaevenggngnsvavaqoencueengenyyvaveueuaeenseenvgnsavoeneenoeeenegyaauensennaenenenenvearoiccorecveveevvvvoroonooveneneenenensvevenneeeenseneevenvenanerneceenenegeecuneneeceenetetteaeu cca reesgee eaten eneene ete e atta 


PAGE 32 





ILJ—JANUARY, 1947 








enn e venta 


Wi 
gener 
the m 
liable 
consw 
man. 
Engli 
M. & 


In 
engra 
v. J. 
865, | 
excep 

1, 
turer 
life o 
mitte 
cle it 
huma 
suffet 

2 


cause 
to us 
er’s 
actio} 
3. 
whic! 
to lif 
its qu 
fers ; 
been 
were 
parti 


The 
Th 


law ¢ 
v. Ba 
1050 
Card 
an al 
ous t 
there 
it is 
the p 
he, t 
to tl 
negli 
failu 
giver 
TI 
case 
that 
fecti 


Amount 


PR 





ws oe 


wewe SF 8 


et ll 











LLAMA LLAMA OCCC 


With respect to the negligence theory, the 
general rule as stated hereinbefore is that 
the manufacturer of a defective article is not 
liable for injury to, or death of, an ultimate 
consumer who has purchased from a middle- 
man. That rule was established by the early 
English case of Winterbottom v. Wright, 10 
M. & W. 109. 


In the United States, exceptions were first 
engrafted onto the rule by the case of Huset 
v. J. I, Case Threshing Machine Co., 120 F. 
865, CCA-8 (1903). That case listed three 
exceptions, to wit: 


1. An act of negligence of a manufac- 
turer which is imminently dangerous to the 
life or health of mankind and which is com- 
mitted in the preparation or sale of an arti- 
cle intended to preserve, destroy, or affect 
human life is actionable by third parties who 
suffer from the negligence. 

2. An owner’s act of negligence which 
causes injury to one who is invited by him 
to use his defective appliance upon the own- 
er’s premises may form the basis of an 
action against the owner. 


3. One who sells or delivers an article 
which he knows to be imminently dangerous 
to life or limb to another without notice of 
its qualities is liable to any person who suf- 
fers an injury therefrom which might have 
been reasonably anticipated, whether there 
were any contractual relations between the 
parties or not. 


The MacPherson Case 


There followed, in the development of the 
law of this subject, the case of MacPherson 
v. Buick Motor Co., 217 N. Y. 382, 111 N.E. 
1050 (1916). In the MacPherson case, Judge 
Cardozo said that when a manufacturer of 
an article knows that it is probably danger- 
ous to life and limb if defectively made (and 
there is a failure to inspect properly) and 
it is likely to be used by persons other than 
the purchaser without new tests being made, 
he, the manufacturer, is then directly liable 
to the user without privity of contract for 
negligent construction or manufacture or 
failure to inspect properly unless notice is 
given to the user. 


The chief difference between the Huset 
case and the MacPherson case lies in the fact 
that the MacPherson case holds that the de- 
fective manufacture of any article may be 
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made the basis of a direct action even though 
the article is not classed as one which is 
inherently dangerous as long as it is prob- 
ably dangerous to life and limb if defectively 
manufactured. The Huset case, on the other 
hand, requires that the article be inherently 
dangerous, 


In the MacPherson case, Judge Cardozo 
said, at page 389: 


“If the nature of a thing is such that it is 
reasonably certain to place life and limb in 
peril when negligently made, it is then a 
thing of danger. Its nature gives warning 
of the consequences to be expected. If to 
the element of danger there is added knowl- 
edge that the thing will be used by persons 
other than the purchaser, and used without 
new tests, then, irrespective of contract, the 
manufacturer of this thing of danger is un- 
der a duty to make it carefully. That is as 
far as we are required to go for the decision 
of this case. There must be knowledge of a 
danger, not merely possible, but probable.” 


A case which illustrates this point very 
concretely is Schfranek v. Benjamin Moore 
& Co., 54 F. (2d) 76, U. S. Dist. Ct., So. 
Dist., N. Y. (1931), where the Court said at 
page 77: 


“T have given the interesting question here 
involved most careful consideration, and I 
think, after a careful reading of the best 
considered cases dealing with manufactur- 
ers’ liability in circumstances similar to those 
here found, that the cases may be sum- 
marized by saying that what I may properly 
call their lowest common denominator is 
found by asking the question whether the 
probable normal and appropriate use to 
which the thing in question is intended by 
the manufacturer to be put would involve 
injury to its user, if it is wrongfully com- 
pounded or negligently inspected. 


“The manufacturer is properly held to a 
duty to foresee the probable results of such 
normal use, but he does not have to foresee 
the possible casual results of a user which 
departs from the normal. 


“The zone of the possible in casualties 
is practically limitless. 


“Almost anything in the way of an acci- 
dent is possible. Fully to realize such pos- 
sibilities usually requires much reflection 
after the event. 
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“The zone of the probable, howevef, is 
very much narrower, and that is the zone 
with which tort liability is concerned, and a 
survey of it involves the exercise of reason- 
able foresight only.” 


And see Lee v. Walworth Co., 1 F.R.D. 
569, U. S. Dist. Ct., So. Dist., N. Y. (1940), 
where the Court said at page 570: 


“But assuming that there had been a de- 
fect in this elbow, I do not think the plain- 
tiff could recover because the law of the 
State of New York, which controls in this 
case as laid down in MacPherson v. Buick 
Motor Company, 217 N. Y. 382, 111 N.E., 
1050, L.R.A. 1916F, 696, Ann. Cas. 1916C, 
440, and generally followed, holds that if a 
manufacturer manufactures an article and it 
is being used by some third party who has 
no contractual relationship with the manu- 
facturer, the manufacturer is not liable if 
such person is injured as a result of the 
defect unless the article is one that is inher- 
ently dangerous if defective. That rule might 
be extended and probably does extend to an 
article which is not inherently dangerous 
itself, but if it is reasonably to be antici- 
pated that it will be used for a purpose 
which is likely to imperil the life or limb of 
anybody, the manufacturer would be liable 
in that instange. But that is not the situa- 
tion here. The manufacturer might antici- 
pate that if this elbow was defective that 
steam might escape and water might escape 
and that property might be damaged or 
something of that character, but he could 
not have anticipated that a person standing 
on a stepladder would be injured as a result 
of falling off that stepladder when a pipe 
that he was working on broke. A cast-iron 
elbow of this character is not an inherently 
dangerous article; one in which, if there was 
a defect in it, would be likely to cause in- 
jury to a person, at least in the manner 
which has been described here. 1 think this 
is enough to require the court to grant a 
decree to the defendant dismissing the bill 
of complaint.” 


Difficulty in Negligence Cases 


The difficulty which arises in the negli- 
gence cases is that of alleging and proving 
the fact of negligence. Under the substan- 
tive law of most states, the burden is upon 
the plaintiff to prove the negligence, unless 


he is relieved of it by res ipsa loquitur or 
some similar doctrine. In many states, such 
doctrines are of limited application. This 
point is well illustrated by Sierocinski v. 
E. I. DuPont De Nemours & Co., [5 CCH 
NEGLIGENCE Cases 960] 118 F. (2d) 531, 
CCA-3 (1941). There the Court said, at 
page 534: 

“While an application of res ipsa loquitur 
relates to trial procedure in its shifting of 
the burden of going forword with the evi- 
dence, the question of the sufficiency of the 
evidence to take the case to the jury may 
depend upon whether or not res ipsa loquitur 
is applicable under the peculiar circum- 
stances of the given case. In such instance, 
the substantive right is so exclusively de- 
pendent upon the proof supplied by the 
application of the rule that it would seem 
that the applicability of the rule in a federal 
court should be determined by the local law 
in keeping with the spirit of Erie Railroad 
Co. v. Tompkins, 304 U. S. 64, 58 S. Ct. 817, 
82 L. ed. 1188, 114 A.L.R. 1487. See Stoner 
v. New York Life Insurance Co., 61 S. Ct. 
336, 85 L. ed. —. 


“In Pennsylvania, where the accident oc- 
curred, the duty rests upon a plaintiff in an 
action for negligence to prove the allegation 
thereof either directly or by proof of cir- 
cumstances from which an inference of the 
ultimate fact of negligence may reasonably 
be drawn. Foster et ux. v. Borough of West 
View, 328 Pa. 368, 370, 195 A. 82; Fisher v. 
Pomeroy’s Inc., 322 Pa. 389, 390, 391, 185 A. 
296; Wright et al. v. Straessley, 321 Pa. 1, 5, 
182 A. 682; Rose v. Adelphia Hotel, 300 Pa. 
1, 3, 149 A. 644. And, ordinarily, the require- 
ment of such proof cannot be met by an 
inference of negligence drawn from the mere 
happening of an accident. Conway et al. v. 
Philadelphia Gas Works Co., 336 Pa. 11, 14, 
7 A. (2d) 326; Hulmes et al. v. Keel, 335 Pa. 
117, 119, 6 A. (2d) 64; Brooks v. Morgan, 
331 Pa. 235, 239, 200 A. 81; Kalish v. American 
Base Ball Club of Philadelphia, 138 Pa. Super. 
602, 605 [3 CCH NeEGLiceNce Cases 350] 10 
A. (2d) 831. In certain cases, however, be- 
cause of the peculiar circumstances attend- 
ing the happening of the particular accident, 
the burden usually resting upon a plaintiff, 
of going forward with the evidence, is eased 
by an application of Pennsylvania’s own 
doctrines of (1) res ipsa loquitur or (2) the 
inference of negligence permissible from a 
defendant’s exclusive control of the instru- 
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mentality which inflicts the injury. See Fitz- 
patrick v. Penfield, 267 Pa. 564, 577, 578, 109 
A. 653. The present question, therefore, is 
whether the plaintiff made out a case which 
called for an application of either of the 
exceptional rules whereby the burden of 
carrying the evidence thenceforth would be 
shifted to the defendant. In our opinion, 
the pertinent local law answers the question 
in the negative. 


“The rule of res ipsa loquitur has been 
limited in its application by the courts of 
Pennsylvania to cases involving injury to pas- 
sengers through the transportation opera- 
tions of common carriers or to patrons of 
utilities dispensing a service which, if not 
properly managed and controlled may read- 
ily prove dangerous. See Burns v. Pennsyl- 
vania Railroad Co., 294 Pa. 277, 144 A. 103; 
Delaney v. Buffalo, Rochester & Pittsburgh 
Ry. Co., 266 Pa. 122, 109 A. 605; Wood et al. 
v. Philadelphia Rapid Transit Co., 260 Pa. 
481, 104 A. 69, L.R.A. 1918F, 817; Delahunt 
v. United Telephone & Telegraph Co., 215 Pa. 
241, 64 A. 515, 114 Am. St. Rep. 958. Cf. 
DuPont v, Pennsylvania Railroad Co., 337 Pa. 
89, 91, 10 A. (2d) 444, 129 A.L.R. 1337. 
Notwithstanding that an action for injury 
is founded upon negligence, it has been held 
that a contractual relation between the par- 
ties is essential to an application of res ipsa 
loquitur, Stearns v. Ontario Spinning Co., 184 
Pa. 519, 523, 39 A. 292, 39 L.R.A. 842, 63 
Am, St. Rep. 807; see Fay v. 900 North 63d 
Street Corporation, 137 Pa. Super. Ct. 496, 
512, 9 A. (2d) 483. We have not been re- 
ferred to any Pennsylvania case in which res 
ipsa loquitur has been applied other than in 
the circumstances already specified. Being 
in derogation of the general principle that 
‘the negligence charged must be established 
by evidence’, the rule has been thus nar- 
rowly restricted in its application. Norris 
2. Philadelphia Electric Co., 334 Pa. 161, 163, 
5 A. (2d) 114, 115. The rule was, therefore, 
clearly not applicable to the facts of the in- 
Stant case where neither the circumstances 
nor the relation of the parties essential to its 
application was present. 


“The Pennsylvania doctrine which per- 
mits an inference of negligence from a 
defendant’s exclusive control of the instru- 
mentality inflicting the injury comes close 
to being res ipsa loquitur. But, even under 
that rule, ‘the happening of the accident 
affords an inference that it was from want 


of due care’, in the absence of explanation 
by the defendant, only ‘where the circum- 
stances are free from dispute and were un- 
der the exclusive control of the defendant 
* * *’ Fitzpatrick v. Penfield, 267 Pa. 564, 
at page 577, 109 A. 653, at page 658, citing 
cases; Maltz v. Carter, 311 Pa. 550, 553, 166 
A. 852, and cases there cited; Shafer v. 
Lacock, Hawthorne & Co., 168 Pa. 497, 504, 
32 A. 44, 29 L.R.A. 254. Here, the defend- 
ant was not in control of the instrumental- 
ity which inflicted the injury. The custody 
and manner of using the cap were in the 
exclusive control of the plaintiff. While the 
defendant’s manufacture of the cap was ad- 
mitted, what the circumstances of its storage 
and care had been from the time it left the 
defendant’s possession until the plaintiff’s 
employer purchased it was not traced. Proof 
of manufacture was not sufficient to impute 
continued control to the defendant. See 
Zahniser et al. v. Pennsylvania Torpedo Co. 
Ltd., 190 Pa. 350, 353, 42 A. 707. Im fact, 
the plaintiff's proof did not exclude the 
possibility of intervening fault (occurring be- 
tween the time the Magnesia Company re- 
ceived tiie cap and the time the plaintiff took 
it from the storage magazine for use) for 
which the defendant would not be responsi- 
ble. What the Supreme Court of Pennsyl- 
vania said in Rucinski v. Cohn, 297 Pa. 105, 
114, 146 A. 445, 448, where the defendant was 
out of control of the instrumentality, is 
apposite here, ‘it would extend the rule of 
responsibility to unwarranted lengths and 
make it virtually that of res ipsa loquitur to 
sustain a recovery under the facts as here 
shown.’ ” 


Problem One of Social Wisdom 


The foregoing discussion, it is believed, 
makes clear the point that the problem in- 
volved in this type of litigation is not a 
problem of legal dogma, but is really a 
problem of social wisdom—, e., which is the 
party best able to bear the risk of the type 
of damage involved where it is difficult, if 
not impossible, for either to prove just what 
the cause of the accident may have been? 
The courts, although speaking in legal terms, 
seem to recognize the true problem with 
which they deal and also the above-men- 
tioned dilemma. The recent history of this 
sort of litigation in the courts of Pennsyl- 
vania in the food (and similar) cases is 
aptly illustrative. 
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One of the first cases arising in Penn- 
sylvania on the question was Catani v, Swift 
& Co., 251 Pa. 52 (1915), which was an action 
of trespass ordinarily sounding in tort. The 
Court said that where food is sold in the 
original package and warranted under an 
old Pennsylvania statute (Act of May 4, 
1889, P. L. 87, 69 Purdon’s Stat., Sec. 123, 
note, which raises an implied warranty, where 
food is sold, that it is sound and fit for 
household consumption) [the warranty] ex- 
tends to the ultimate consumer regardless 
of privity of contract. However, the case, 
in effect, held only that the burden of dis- 
proving negligence was upon the defendant 
and nothing more. That is shown by the 
next case which arose on the point, Tavant 
v. Swift & Co., 262 Pa. 184 (1918), which 
demonstrated that where a suit was in tres- 
pass, the defendant would not be held liable 
if there was no negligence. The next case 
was Rosumailski v. Phila. Coca-Cola Bot. Co., 
296 Pa. 114 (1929), also a trespass case. The 
Court held that a manufacturer of foods and 
beverages owes the duty of reasonable in- 
spection of the commodity before placing it 
on the market for consumption, and rested 
its decision solely on the ground of negli- 
gence. 


Nock v. Coca-Cola Bot. Wks. of Pgh., 102 


Pa. Super. 515 (1931) was an assumpsit 
(contract action) case. There the Court 
held that an implied warranty would exist 
only where the article was sold in a sealed 
package or the original container. More- 
over, the Court indicated that it required 
proof of negligence, saying: “The damages 
sustained were essentially due to negli- 
gence”, and stated that judgment could not 
have been taken for want of an affidavit of 
defense (which is the rule only in ex delicto 
actions in Pennsylvania). It further stated 
that the jury would be permitted to infer 
negligence and that it was for the jury to 
determine whether or not the defendant was 
negligent. Finally it stated “* * * the 
proof of exercising due care was not so 
conclusive as to justify the Court in holding 
that the question of negligence was not for 
the jury.” That, of course, recognized that 
proof of due care would absolve the defend- 
ant, which would not be the case in a war- 
ranty action; in such a case, due care is 
immaterial. 


In Levy v. Horn & Hardart Baking Co., 
103 Pa. Super. 282 (1931), a trespass action, 


the matter was decided solely upon the basis 
of negligence. 


Madden v. Great A. & P. Tea Co., 106 Pa. 
Super. 474 (1932) was also a trespass action 
which treated only of negligence liability. 


Menaker v. Supplee-Wills-Jones Milk Co., 
125 Pa. Super. 76 (1937) was a trespass 
action against the maker of ice cream, which 
contained a deleterious substance, purchased 
by the plaintiff from the retailer. It was 
held that the manufacturer’s duty is to exer- 
cise a high degree of care to see that the 
food or beverage is free from foreign or 
deleterious substances that injuriously affect 
the user. The Court said that the question 
of whether or not the manufacturer used 
reasonable care in the preparation of food 
or beverage was for the jury. 


Prior to the decision in the last mentioned 
case, the case of Koplin v, Liggett Co., 119 
Pa. Super. 529 (1935) was decided. That 
case was an action in trespass brought by 
the plaintiff because of illness and loss of 
weight caused by nausea to which she was 
subjected by seeing a centipede upon the 
spoon with which she had been eating soup 
served by defendant. The Court said at 
p. 531: 


“In Madden v. The Great Atlantic & Pacific 
Tea Company, 106 Pa. Superior Ct. 474, 162 
A. 687, we held in an opinion by our Brother 
PARKER, at p. 475: ‘Those engaging in the 
business of manufacturing or compounding 
food or beverages for consumption must use 
a high degree of care to see that the food 
or beverage is free from foreign or dele- 
terious substances that injuriously affect the 
user. The question whether such manufac- 
turer used reasonable care in the preparation 
of the food or beverage is for the jury.’ 


“In West v. Katsafanas, 107 Pa. Superior 
Ct. 118, 162 A. 685, quoting from the opinion 
by our Brother BALpRIGE, p. 122: ‘It has 
been expressly ruled by our Supreme Court 
that where there is a sale of articles of food, 
there is an implied warranty that the food 
is wholesome and fit for the purposes in- 
tended, irrespective of the seller’s knowledge 
of disease or defects therein: Catani v. Swift 
Co., 251 Pa. 52. In the recent case of Nock 
v. Coca-Cola Bottling Works, 102 Pa. Supe- 
rior Ct. 515, which was an action of as- 
sumpsit, based on breach of an implied 
warranty, the plaintiff had purchased a bottle 


Anresvaveevuoueeeveneerernageaenvutiqueaceeverecneceetaeanocuonyuuraeenvastvuituonoueneeseenye nov ennnsseegee eo ev Ueeeeneereeay vO UUOUUEEONGREOOAQONUORGOUEERGAnOA4OQUCUOORONESONONOQOQOUUOENERONONETQOOOUOUOOEDEREONAGAUUOUUOURONEENEGNOTOUOUUUUOONEROOTOOOOOOUOUUOUUOEOONOGUOUGOOU LOH H O44 00NdEOOEAY 


PAGE 36 


ILJ—JANUARY, 1947 


of | 
acti 
eler 
sai 
sup 
or | 
be 

inju 
No: 
pub 
hur 
fc 01 
sun 
wal 
See 
Col 
Lew 
Suy 


Worn 


rl 





NT 


rior 
ion 
has 
urt 
od, 
90d 

in- 
dge 
vift 
ock 
1pe- 

as- 
lied 
ttle 


vnunet 


147 


TUMOUR OT LTT OT 


of Coca-Cola which had a worm in it. The 
action was of a mixed character, containing 
elements of tort and contract, wherein we 
said: ‘We think the sounder reasoning is in 
support of the theory that the sale of food 
or beverages impliedly warrants that it shall 
be free of a foreign matter which may be 
injurious to the well-being of the consumer. 
Nor do we see any just reason, from a 
public policy standpoint, as the health or 
human life may be involved, why a sale of 
food or beverage intended for human con- 
sumption should not carry with it an implied 
warranty that it is suitable and wholesome.’ 
See also Rosumailski v. Philadelphia Coca- 
Cola Bottling Co., 296 Pa. 114, 145 A. 700; 
Levy v. Horn & Hardart Baking Co., 103 Pa. 
Superior Ct. 282, 157 A. 369.” 


Although the case was later reversed in 
Koplin v. Liggett Co., 322 Pa. 333 (1936) by 
the Supreme Court of Pennsylvania on an- 
other ground, the language of the opinion 
gave rise to the belief that the courts of 
Pennsylvania would solve the dilemma of 
implied warranty and negligence by allowing 
recovery on the basis of an implied warranty 
even though the action should be delictual 
in character. 


However, in the case of Henderson v. 
National Drug Co., 343 Pa. 601 (1942), a 
drug rather than a food case, the Pennsyl- 
vania Supreme Court negated the possibility 
of a recovery on the basis of an implied 
warranty in trespass and, in fact, held that 
the action should be ex delicto and not ex 
contractu, except where the case is based on 
an express warranty. The holding in this 
case would appear, at first blush, to indicate 
that Pennsylvania has solved the dilemma 
by strait-jacketing this type of litigation by 
a requirement of strict proof of negligence. 
However, the liberal application of the rule 
of Giordano v. Clement Martin, Inc., et al. 
347 Pa. 61 (1943), where the Court said at 
p. 63: “We cannot agree with the view taken 
by the court that there was not sufficient 
evidence from which a jury could find that 
the negro did anything that caused the acci- 
dent and therefore any verdict by the jury 
to that effect would necessarily be based 
upon mere conjecture. It is true that the 
doctrine of res ipsa loquitur does not apply, 
nor, indeed, is it invoked by plaintiff’s coun- 
sel. The case is not one of presuming neg- 
ligence from the happening of an accident, 


ligence from the happening of the accident, 
stances from which it apparently arose 
(Pope v. Reading Co., 304 Pa. 326, 331, 156 
A. 106, 108),” will put the plaintiff in a very 
favorable position so long as he shows a de- 
fect and that the defect was the proximate 
cause of his injury. See also Saganowich 
et al. v. Hackikian, 348 Pa. 313 (1944). In the 
last cited case, the plaintiff was employed by 
the purchaser of a drum containing an inju- 
rious chemical which had been equipped 
with a defective plug. The plug came loose 
causing the employee to be sprayed by the 
chemical and recovery against the manu- 
facturer of the drum was permitted. The 
court held, in effect, that the mere fact of 
defectiveness would justify the jury in con- 
cluding that negligence had been involved. 


It is interesting to note the case of Mannsz 
v. Macwhyte Co., 155 F. (2d) 445 (1946) 
which was decided on Pennsylvania law. 
The case involved wire rope or cable manu- 
factured by the defendant, but sold to the 
plaintiff’s deceased husband by a middleman 
(another plaintiff was also involved). Al- 
though there was, of course, no privity of 
contract and the plaintiff could not show 
that the defendant had been negligent in 
manufacturing the rope, the opinion of the 
Court indicates that it would have permitted 
a recovery if it had not been for the fact 
that the wire rope was not used for the 
purpose for which it was intended—4. e. as a 
tiller or hand rope. It had on the contrary 
been used as a cable for the hanging of a 
scaffold. It is also interesting to note that 
the Court negated recovery on the theory 
of implied warranty and discussed the matter 
on the basis of negligence although the 
Court’s reliance upon the fact of use of the 
article for a purpose other than for which 
it was intended would seem to be emphasis 
on a feature inherently bound up with war- 
ranty law. 


Other jurisdictions have arrived at the 
same result by different means. In Decker 
& Sons v. Capps, 164 S. W. (2d) 828 (Texas, 
1942), the Court found implied warranty, 
stated as follows: 


“After having considered the matter most 
carefully, we have reached the conclusion 
that the manufacturer is liable for the inju- 
ries sustained by the consumers of the prod- 
ucts in question. We think the manufacturer 
is liable in such a case under an implied 
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warranty imposed by operation of law as a 
matter of public policy. We recognize that 
the authorities are by no means uniform, 
but we believe the better reasoning supports 
the rule which holds the manufacturer liable. 
Liability in such case is not based on negli- 
gence, nor on a breach of the usual implied 
contractual warranty, but on the broad prin- 
ciple of the public policy to protect human 
health and life. It is a well-known fact that 
articles of food are manufactured and placed 
in the channels of commerce, with the inten- 
tion that they shall pass from hand to hand 
until they are finally used by some remote 
consumer. It is usually impracticable, if not 
impossible, for the ultimate consumer to 
analyze the food and ascertain whether or 
not it is suitable for human consumption. 
Since it has been packed and placed on the 
market as a food for human consumption, 
and marked as such, the purchaser usually 
eats it or causes it to be served to his family 
without the precaution of having it analyzed 
by a technician to ascertain whether or not 
it is suitable for human consumption. In 
fact, in most instances, the only satisfactory 
examination that could be made would be 
only at the time and place of the processing 
of the food. It seems to be the rule that 
where food products sold for human con- 


sumption are unfit for that purpose, there 
is such an utter failure of the purpose for 
which the food is sold, and the consequences 
of eating unsound food are so disastrous to 
human health and life, that the law imposes 
a warranty of purity in favor of the ultimate 
consumer as a matter of public policy.” 


A similar theory was relied upon by the 
Missouri Court in Helms v. General Baking 
Co., 164 S. W. (2d) 150 (1942). 


Conclusion 


Whether the “negligence action without 
strict proof of negligence” device or the 
“implied warranty without privity of con- 
tract” device be used, it would seem that 
most courts are today rapidly approaching 
a doctrine of non-fault liability in the type 
of cases formerly thought to be exceptions 
to the general rule of non-liability stated at 
the beginning of this paper. 


For all practical purposes, the main bur- 
den for the plaintiff now seems to be to 
prove that the case is of the requisite type, 
that he has been injured or his decedent 
killed and that the alleged defect or dele- 
terious substance was the proximate cause 
of the injury or death. [The End] 


——$ 


Organizing the White Collar Class 


The agents of a Southern life insurance company in Michigan, West Vir- 
ginia and Ohio recently struck to obtain a wage increase. Rumor of similar 
action against the same company in other states was rumored at the same time. 
Failure to meet a weekly increase of $3 was the reason and the agents had bal- 


loted last April to take such action. 


Manufacturer Can't Self-Insure Its Own Parcel Post 


The Illinois Manufacturers’ Association has announced recently that for a 


manufacturer to insure its parcel post shipments and to charge the customer a 
rate not in excess of the government rate would be violative of the Insurance 
Code of Illinois as engaging in the insurance business without a certificate of au- 
thority from the Director of Insurance, on the advice of their counsel. It was 
suggested however, that there was nothing wrong in a manufacturer contracting 
that title to the shipment was not to pass until delivery was made to the buyer. 
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Digested from the Wisconsin Law Review, 
for May, 1946 


The Use of Life Insurance 
To 
Mitigate Taxes 
By C. REX 


SIDE from clothing and other personal 
‘A effects, life insurance in the United States 
has become the most widely distributed 
form of property. Life insurance worth 
$154,600,000,000 is owned by 71,000,000 policy- 
holders in the United States. In addition there 
is said to be approximately $135,000,000,000 
of National Service Life Insurance. Thus 
life insurance is today a prime factor in the 
national economy, both as to amount and on 
account of its widespread ownership. 


In its social aspect, life insurance consti- 
tutes a form of cooperative savings designed 
to indemnify against financial loss caused 
by death. With respect to the individual, 
life insurance has been described as a vehicle 
by which his current savings create future 
income for his dependents if he dies too 
soon; and for himself, if he lives too long. 


Notwithstanding the obvious social values 
of insurance payments to a hard pressed 
national treasury, annual payments to policy- 
holders of millions of dollars have presented 
a tempting target for taxation. The im- 
portance of life insurance as a factor in 
family security was recognized by Congress 
in the Revenue Act of 1932 which exempted 
from estate taxes, $50,000 of life insurance 
payable to a named beneficiary. This ex- 
emption was later reduced to $40,000, and 
under the pressure of war requirements was 
eliminated in the Revenue Act of 1942. The 
emergence and disappearance of the specific 
life insurance exemption offers ample evi- 
dence that for many years life insurance has 


Mr. Welton is an insurance attorney, 
practicing at Madison, Wisconsin 


WELTON 


been an increasingly important part of the 
estates of decedents. 


The Revenue Act of 1942 eliminated spe- 
cific exemption of life insurance proceeds 
and increased the general property exemp- 
tion from $40,000 to $60,000. This change in 
exemptions benefited the uninsurable but 
thrifty man but penalized the man who 
spent more freely for education, housing 
and other family items, and relied upon life 
insurance to create an estate for the support 
and education of his family. 


The taxation of life insurance involves 
several kinds of taxation because life insur- 
ance contracts are designed to effectuate the 
transfer of property, by assignment, by gift 
and by reason of death, and also involves 
the receipt of income, both before and after 
the death of the insured. A complete dis- 
cussion of life insurance and taxes accord- 
ingly must survey the incidence of income, 
gift, and estate and inheritance taxes. Fur- 
ther involving the would-be reviewer of this 
considerable field of law is the fact that 
statutes, regulations and decisions, partic- 
ularly during the past fifteen years, have 
been and are in a state of flux. 


In this article, the author outlines the 
principal problems involved in the taxation 
of insurance contracts and proceeds, and 
indicates so far as possible the effect of cur- 
rent statutes, regulations and decisions, and 
the uses of life insurance in estate building 
and preservation which so far have proved 
most practicable. 


For most people the primary function of 
a life insurance contract is to provide money, 
whether in one sum or in the form of in- 
come, following the death of the insured. 
Accordingly, the author devotes the first 
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part of this study to Federal Estate Tax. 
Following estate taxes is an outline of the 
more important gift tax problems, and the 
third part deals with income taxation of life 
insurance proceeds. 


Estate or inheritance taxation of life in- 
surance proceeds occurs when payments are 
made under a life insurance contract follow- 
ing the death of the insured. Such payments 
may be in one sum, in installments for a 
given period of time, in installments of cer- 
tain amounts until the fund is exhausted, 
in installments during the life of the bene- 
ficiary, or the proceeds may be retained by 
the insurance company and interest paid to 
the beneficiary until the principal is paid out 
or changed to an installment or life income. 
The beneficiary of the life insurance may be 
any person, natural or corporate, possessed 
of an insurable interest in the insured. 


The federal estate tax is imposed upon 
the transfer of property which occurs by 
reason of the death of an individual. Thus 
the tax falls upon the total value trans- 
ferred, whether the property passes to one 
individual, or is divided among many. Most 
life insurance proceeds are paid directly to 
named beneficiaries, and are not subject to 
administration by the probate courts. But 


the Internal Revenue Act specifically in- 


cludes life insurance proceeds in the taxable 
estate. 

The fact that under certain circumstances 
life insurance proceeds payable to a named 
beneficiary by reason of the death of the 
insured are not subject to estate tax, nor 
income tax, points up the wisdom of finding 
the line between the taxable and the non- 
taxable. If it is possible in this era of 
oppressive taxation to create substantial 
assets for one’s self or family, free of taxes, 
that will be desirable. This can best be 
accomplished by making sure that no pre- 
mium payments arise directly or indirectly 
from the purse of the insured; this arrange- 
ment takes such insurance proceeds out of 
the category of funds receivable by the 
executor and also out of the taxable gross 
estate of the insured. 


Despite the fact that by the skillful use 
of life insurance, the effect of death taxes 
can be mitigated, it is often advisable to 
decrease death taxes by decreasing the size 
of the estate. Because of exemptions and 
lower tax rates, the tax-saving advantage of 
making gifts is obvious. Many practical 


considerations of family economy, family 
control, property control and the terminal 
result (especially of trusts) influence the 
extent to which gifts are used, and the 
method by which they are consummated. 


Taxation of the transfer of property by 
gift is imposed, taxable gifts are defined, 
rates established, deductions and exemp- 
tions fixed by Internal Revenue Code, 
Chapter 4, Secs. 1000, 1001, 1030, 1002, 1003, 
1004 and 1005 and Sec. 452, Revenue Act of 
1942, as amended. 


Gifts of life insurance policies, however, 
or of money for life insurance premiums 
are severely limited by the statutes, regula- 
tions and decisions. Despite the invitation 
contained in the gift tax for distribution of 
property during the life of the owner, a life 
insurance contract is the one and only form 
of property of which the insured, if at any 
time the owner, can never by gift wholly 
divest himself, 


The whole matter of using life insurance 
in gifts, directly or in trust, is hedged about 
with many technicalities. In general it may 
be said that the gift of life insurance by the 
insured is usually taxable to such an extent 
that there is little to recommend it. This is 
also true of the gift of money or property 
which is to pay premiums on insurance on 
the life of the donor. 


The favorable position of life insurance 
with reference to income taxes is less gen- 
erally known perhaps than the advantages 
to life insurance owners and beneficiaries 
under the estate tax, and it is worth noting 
that the comparative freedom of life insur- 
ance proceeds from income taxes benefits 
many more persons than any advantage in 
estate taxation. 


The individual who buys for himself a 
contract which will provide some non-tax- 
able increment, and a favorably taxed 
annuity, as well as the employer and em- 
ployee who, by a life insurance contract are 
guaranteed a retirement pension, has taken 
full advantage of the deferment of income 
to a future day when it is hoped tax rates 
will be lower. At that time individual in- 
come may be less, and be either taxable in 
lower brackets, or entirely exempt. So far 
as this process withdraws funds from cur- 
rent spending and sends them forward to 
cushion the later years, it has accomplished 
a most desirable social purpose, and has de- 
creased the danger of runaway inflation. 
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Thus, in conclusion, it is well to keep in 
mind that, with respect to estate taxes, life 
insurance has a particular value because: 


1. At the unpredictable day of death, it 
will be available in cash, without discount 
or shrinkage. 


2. The proceeds at death in most all cases 


will exceed the aggregate of premiums paid. 


3. When purchased and owned by others 
than the insured it is not subject to estate 
tax or income tax. 


These facts offer many opportunities to 
protect family estates against devastating 
taxation, and the last mentioned enables 
business institutions to secure continuity of 
ownership and management, as well as in- 
demnity against loss through the death of 
a valuable officer or employee. 


Efforts to reduce estate taxes frequently 
are made by the gift of property. In this 
respect, the profitable use of life insurance 
as the subject of a gift is limited. Under 
most circumstances the effective and profit- 
able gift of a life insurance policy can be 
made only by someone other than the in- 
sured. Although the field of opportunity is 
narrow, it is very profitable where the nec- 
essary circumstances and money coincide. 


Income taxes touch the lives of millions, 
as frequently as once a month. It should be 
kept constantly in mind in the planning of 
an estate, that life insurance has a very 
special value, because it brings to the bene- 
ficiary very largely untaxed income. Life 
insurance is, for all practical purposes, the 
only property one can leave to his family, 
the income from which is not subject to 
income tax. 


The beneficiary may be wife or children, 
or the insured himself. For the wife and 
children there need be no tax on the income 
provided by the insurance; for the insured, 
a small part of the income he receives on 
retirement is taxed. 

The aggregate value of life insurance poli- 
cies, estimated in excess of $300,000,000,000, 
is the social backlog of the United States, 
designed and created to provide monthly 
checks for widows, orphans and old men. It 
is significant that, while the courts have 
consistently tightened the grasp of the tax 
collector on estates and on gifts, especially 
gifts in trust, they have at the same time 
defended the proceeds of life insurance 
against the income tax collector even to the 
broadening of the exemption of funds paid 
out under the settlement options. 


——$. $e ——_—_ 


Veteran Vehicle Victims 


Iowa reported 395 death in traffic accidents in the first nine months of this 


year, and of that number it was reported that 63% were veterans of World War 
Il. The chief of the state highway patrol commented on the horror. He advised: 
“They should not resume their pre-war driving pace right away. They should 
again familiarize themselves with their vehicles and with driving conditions.” 


Not Necessarily Poor Underwriting 


When Baron Hayter, England’s eldest peer, died recently at the age of 98, 
it was disclosed that in childhood he suffered delicate health and was turned 
down for life insurance at 21, by the Company of which he later became director. 


Veterans’ Rehabilitation 


Although the Veterans’ Administration reports that Cortez E. Williams, 
former Army Sergeant, is studying French in Seattle under the G. I. Bill ad- 
ministered by the Veterans’ Administration so that he cari converse with his 
French bride, we wonder why he doesn’t use the same language he used when 
he proposed. 


nein Unvvnvinnvnvnvnnvntanvnuinenevveneeeesseuveeeve everett saree UUUEEUURUONEUGEUERUTEUAERUTOROLAULoU EEE UANEUOtUOSOGEUOneUOnnUasengsnueeuragnvaensseesaenvaussnnesonsnnyvavveanvnvvvenvannvarenvnengneeaney 


47 LIFE INSURANCE TO MITIGATE TAXES PAGE 41 





Opinions here and there: 


“The Attorney General Says—” 


SOIL CONSERVATION DISTRICT'S 
INSURANCE REQUIREMENTS 


The Attorney General was asked what 
types of insurance were necessary to pro- 
tect the Muskogee-Okmulgee Soil Con- 
servation District, its manager, and employees 
against accidents to the employees them- 
selves and to the public. His reply was to 
the effect that it was not necessary to carry 
Workmen’s Compensation coverage as the 
work was not within the Act and the cate- 
gory of “hazardous” employment as defined 
therein. Furthermore, it was not necessary 
to carry public liability insurance inasmuch 
as the District being a public subdivision of 
the state is not liable as such “for injuries 
to employees or other persons injured as a 
result of the negligence of its officers, agents 
or employees.” Opinion of the Oklahoma At- 
torney General, November 27, 1946. 


COMBINATION LIFE, HEALTH 
AND ACCIDENT POLICIES 


The Kentucky Attorney General believes 
that where a company issues a combination 
life, health and accident policy, with the life 
portion written upon an industrial basis, 
provision having been made allocating a 
definite portion of the premium to life in- 
surance and another portion to the accident 
and health coverage, the statutory require- 
ment for inclusion in the policy of a state- 
ment of the cash surrender value, applies. 
He reasoned this on the authority of court 
holdings declaring that in such combination 
policies a statute, requiring a copy of the 
application for life insurance to be attached, 
applied. “It is our opinion that in these 
combination policies where there is an ex- 
press life insurance provision and a deter- 
mination of the proportion of the premium 
applicable to same, that they do come under 
the requirements of Section 297.130 KRS, 
requiring a cash surrender value on that 


portion of the policy applicable to life in- 
surance. It is a life insurance policy to that 
extent and subject to the statutes governing 
such life insurance policies. If this were not 
true, a company could issue a policy ninety 
percent life and ten percent accident and 
health, and thereby evade the statute. We 
do not think such is permissible.” Opinion 
of the Kentucky Attorney General, December 
2, 1946. 


CREDIT UNION MAY MAKE 
AUTO INSURANCE SURVEY 


When the Attorney General was asked 
whether a credit union could expend ap- 
proximately $300 out of its assets for the 
purpose of making an automobile insurance 
survey among all teachers and classified 
employees, with the ultimate purpose of in- 
creasing insurance coverage and attracting 
more finance business to the union, he re- 
plied that he thought such an expenditure 
to be entirely in order, on the theory that 
a corporation, under Subdivision 6 of Sec- 
tion 341 of the Civil Code, is empowered, 
“To assume any obligations, enter into any 
contracts or do any acts incidental to the 
transaction of its business or to the issue 
or sale of its securities, or expedient for the 
attainment of its corporate purposes.” He 
declared: “Particularly, the authority in 
Section 341 of the Civil Code granting 
power to do any acts expedient for its cor- 
porate purpose is pertinent. A corporate 
purpose of a credit union is to make avail- 
able a source of credit for members .. . 
In our opinion, while a credit union is not 
empowered to finance the arrangement of 
group insurance, yet, when, as under the 
circumstances submitted, the proposed ex- 
penditure is but an incident to the purpose 
of extending its automobile finance business, 
then the expenditure is within the scope of 
the credit union’s powers.” Opinion of the 
California Attorney General, November 19, 
1946. 
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KENTUCKY DISCUSSES 
FINANCIAL RESPONSIBILITY 


The Attorney General’s answer to the 
person who asked whether it was necessary 
for everyone to carry automobile liability 
insurance, succinctly describes the new Ken- 
tucky Financial Responsibility Law. He 
stated: “The 1946 Legislature passed a new 
Financial Responsibility Law relating to 
liability insurance on automobiles. It does 
not require all owners to carry a policy on 
their automobile. It requires that any acci- 
dent in which any person is killed or in- 
jured, or in which the damage to property 
exceeds $50, shall be immediately reported 
in writing to the Department of Revenue. 
If, after this report, the owner does not have 
a liability policy to cover the damage done, 
then his operator’s license and his vehicle 
registration license will be suspended until 
he presents proof of his financial respon- 
sibility in the form of an insurance policy 
or bond. The law also gives the Department 
of Revenue authority to refuse to issue an 
operator’s license or vehicle registration, in 
the event the person involved in the acci- 
dent has no operator’s license or vehicle 
registration, until the operator produces 
proof of financial responsibility.” Opinion 
of the Kentucky Attorney General, December 
19, 1946. 


STATE SELF-INSURES 
STATE HOSPITAL 


The Attorney General was asked to rule 
upon the legitimacy of insuring against fire 
the foods, dry goods and merchandise pur- 
chased for the inmates of the State Hospital 
‘at Norman, Oklahoma, at the expense of 
the institution’s revolving fund. After giv- 
ing consideration to the fact that there 
was legislative authority for purchasing 
such supplies, and that at one time a statute 
provided for the purchase of insurance on 


all state property out of state funds, which 
statute later omitted making an appropria- 
tion for the same, which was construed as 
removing the authority for insuring the 
same, he gave a negative answer. He pointed 
out that there was statutory authority for 
insuring raw materials and manufactured 
products of state institutions out of revolv- 
ing funds, but that such authority could not 
be interpreted as including supplies for such 
institutions. “The Revolving Fund of the 
Central Oklahoma Hospital at Norman may 
not be used to pay premiums on fire insur- 
ance covering groceries, dry goods and 
miscellaneous supplies purchased for the 
support and maintenance of such institution 
and inmates.” Opinion of the Oklahoma At- 
torney General, November 27, 1946. 


RIGHT TO DO BUSINESS 
IS A CONTINUING ONE 


The question came up when the Director 
of Insurance inquired whether it was regular 
to charge a $25 fee annually on a foreign 
mutual insurance company, other than life, 
for the privilege of doing business, or whether 
it should only charge $1 after the first year, 
which was the fee for attaching the seal of 
the Insurance Division to an annual renewal 
license. The Attorney General thought that 
the latter was the proper procedure, because 
the statute setting forth the $25 charge did 
not mention any renewal charge, with these 
words: “Therefore we are of the opinion 
that the certificate of authority issued by 
your department to a foreign mutual insur- 
ance company, other than life, for the privi- 
lege of doing business in this state is a 
continuing one rather than one to be re- 
newed annually by your department, as has 
been your parctice. A $1.00 fee for the 
affixing the seal of your office to the annual 
renewal license is all that should be re- 
quired.” Opinion of the Kentucky Attorney 
General, November 12, 1946. 


ee 


Term Life Backing for Mortgages 


The Dime Savings Bank of Brooklyn backed by the Prudential have advised 
a program for reducing the cost of home mortgages backed by life insurance 
policies. It calls for term life insurance backing rather than a straight life insur- 
ance policy and it is available to borrowers under the age of 55. 
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INSURANCE LEGISLATION * 


By Raymond Harris, Counsel 


Insurance Department of the State of 
New York 


HE PRESENT [NEW YORK] IN- 

SURANCE LAW, which was enacted 
by Chapter 882 of the Laws of 1939, repre- 
sents a general revision of the former Insur- 
ance Law. The revision was first undertaken 
in the Insurance Department in 1935 and as 
a result of the work of a Committee within 
the Department which was headed by Pro- 
fessor Edwin W. Patterson of the Columbia 
Law School, a tentative draft was pub- 
lished in 1937. In the same year by a reso- 
lution of both houses of the Legislature, 
the Joint Legislative Committee for the 
Recodification of the Insurance Law was 
appointed. The Committee after holding 
numerous public hearings drafted the bill 
relating to the revised Insurance Law which 
was introduced in 1939 and passed. Refer- 
ence is made to the Eightieth and Eighty-first 
Preliminary Reports of the Superintendent 
of Insurance to the Legislature for a more 
extended discussion of the revision. The 
law has been amended from time to time 
since its enactment in 1939, based on ex- 
perience gained in its administration and in 
order to deal with new problems that have 
arisen in the interim. 


The S. E. U. A. Case 


A major development affecting state regu- 
lation of the business of insurance, and one 
which already has been a marked impact 
upon the Insurance Law of this State as 


*This article by Mr. Harris prefaces the 
New York State Legislative Annual for 1946. 
It succinctly summarizes the state of insurance 
legislation of that leading state at this critical 
period in insurance history. 


Insurance 
Round Table 


well as others, was the decision of the 
United States Supreme Court on June 5, 
1944 in the case of United States v. South 
Eastern Underwriters et al.,5 CCH Fire and 
Casualty Cases 184, 322 U. S. 533 (here- 
inafter referred to as the S. E. U. A. case), 
holding that insurance was commerce and 
that the Federal Anti-Trust Laws were ap- 
plicable to that business. Prior to the deci- 
sion it was the accepted principle that the 
Commerce Clause in the Federal Constitu- 
tion had no application to the insurance 
business and this was the foundation of 
exclusive state regulation of the business. 
That part of the decison which held that 
the Federal Anti-Trust Laws were applica- 
ble to the insurance business also consti- 
tuted a radical change in the existing order. 
As the insurance business developed in this 
country co-operative efforts between insur- 
ers, particularly in the field of rate making, 
became common and in some states, includ- 
ing New York, co-operative efforts of this 
character were given the stamp of legislative 
approval. It should be recognized that the 
consequences of the decision are far-reaching. 


While the S. E. A. U. case was pending 
the National Association of Insurance Com- 
missioners appointed a Sub-Committee on 
Federal Legislation to study the problem. 
This Sub-Committee continued its work 


after the decision was rendered and held’ 


hearings at various places in the country. 
The Sub-Committee drafted the text of pro- 
posed legislation which, with the approval 
of the Executive Committee of the Associa- 
tion, was forwarded to members of Con- 
gress. On March 9, 1945 United States 
Public Law 15, known as the Insurance 
Moratorium Law, was signed. This law was 
based largely on the text prepared by the 
National Association of Insurance Commis- 
sioners. The statute affirms the intent of 
Congress that the continued regulation and 
taxation by the several states of the busi- 
ness of insurance is in the public interest. 
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The act creates a moratorium until January 
1, 1948 on the application to the business 
of insurance of four major Federal acts, the 
Sherman Act, the Clayton Act, the Federal 
Trade Commission Act and the Robinson- 
Patman Act; and provides that after that 
time the Sherman Act, the Clayton Act and 
the Federal Trade Commission Act shall be 
applicable to the business of insurance “to 
the extent that such business is not regu- 
lated by state law.” It further provides 
that from the effective date of the law the 
Sherman Act shall not be “inapplicable to 
any agreement to boycott, coercion or in- 
timidation.” 


Following the enactment of United States 
Public Law 15, an All-Industry Committee 
was formed to study the effects of the 
Sherman, Clayton, Robinson-Patman and 
Federal Trade Commission Acts upon the 
insurance business and to determine what 
state legislation, if any, was needed. This 
Committee has worked in conjunction with 
the Committee on Rates and Rating Organiza- 
tions and Federal Legislation of the National 
Association of Insurance Commissioners. 


Not until the committees now working on 
the problem have completed their labors and 
are in a position to make concrete recom- 
mendations will it be possible to submit 
recommendations to the Legislature of this 
State to implement the Insurance Law in 
order to carry out the objectives of United 
States Public Law 15. It is expected that 
such proposal will be ready for presentation 
to the 1947 Legislature. In the meantime, 
however, two important amendments have 
been enacted in this State, which are de- 
signed to strengthen state regulation of the 
insurance business. 


Rate Regulation 
of Marine Insurance 


Prior to 1944 inland marine insurance, as 
well as ocean marine insurance, was exempt 
from rate regulation. Ocean marine insur- 
ance, because it is affected by world trade 
conditions and the London insurance market, 
does not lend itself readily to rate regula- 
tion. Congress recognized these considera- 
tions after the last war and it gave the 
Ocean marine insurance business special 
exemption from the Anti-Trust Laws. (Ma- 
rine Insurance Association Act of 1920, 41 


Stat. 988.) In 1944 Chapter 488 was enacted 
whereunder the rate regulation processes 
were extended to all inland marine risks 
which, by general custom, are written ac- 
cording to manual rates of rating plans. 
This amendment was found to be desirable 
not only because it extends the supervisory 
powers to apply to class rates charged for 
inland marine risks but also because it 
implements the New York Insurance Law 
to conform with the requirements of Public 
Law 15. By way of explanation it should be 
noted that a number of inland marine insur- 
ers acting in concert make rates through 
the Inland Marine Underwriters Associa- 
tion, and, under the last mentioned statute 
the Sherman, the Clayton and the Federal 
Trade Commission Acts are to be applicable 
after January 1, 1948 to the business of 
insurance to the extent that such business is 
not regulated by state law. 


Uniform Classification 
of Accounts 


A very significant forward step was taken 
in strengthening the regulatory processes 
applicable to rates charged by insurers, 
through the enactment of Chapter 244 by 
the 1946 Legislature. This bill, which was 
sponsored by the Superintendent of Insur- 
ance, empowers him to prescribe uniform 
classification of accounts to be observed, 
and statistics to be reported, by insurers 
and other organizations which are subject 
to rate regulation. This legislation follows 
the pattern adopted in the Federal Inter- 
state Commerce Act enacted in 1887 in con- 
nection with the regulation of rates of inter- 
state railroads, and in the Public Service 
Law enacted in 1907 with regard to the 
regulation of rates of public service corpo- 
rations in this State. 


The Legislature has imposed upon the 
Superintendent of Insurance the obligation, 
in protecting the public, to satisfy himself 
that rates shall not be excessive, inadequate, 
unfairly discriminatory or otherwise unrea- 
sonable. In order that the Superintendent 
may discharge this obligation fairly and con- 
scientiously it is essential that the figures of 
the hundreds of companies which he is 
called upon to review shall be collected un- 
der a uniform classification of accounts, as 
well as a uniform statistical plan. Compari- 
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son of the loss and expense figures, and 
particularly their components, is an essential 
part of the supervisory process. 


The following is quoted from the State- 
ment of Governor Thomas E. Dewey in 
approving the measure: 


“This bill constitutes a progressive and 
much needed instrument for the proper pro- 
tection of the people of the State in the 
supervision of the business of insurance. It 
is a product of the joint efforts of the State 
Insurance Department and the insurance 
companies in continuing the high standards 
in the business of insurance for which this 
State has been recognized for many decades. 
It undoubtedly will result in great benefit 
to the policyholders and the insurance com- 
panies as well.” 


New York Trend Away 
from Multiple Line Underwriting 


The traditional policy which has pre- 
vailed throughout the United States and has 
been adhered to in New York is that the 
public interest requires a rigid segregation 
of insurance powers into three main classes, 
namely: Life, fire and casualty and the 
assignment of such classes of powers to 
insurers organized for that purpose only. 
Under the New York Insurance Law certain 
enumerated underwriting powers are avail- 
able to fire insurance companies and other 
powers are available only to casualty insur- 
ers. With minor exceptions such powers are 
not overlapping. In order to effectively 
maintain this policy, New York adopted 
many years ago a related rule, which has 
been incorporated in Section 42 of the In- 
surance Law, whereunder the authority of 
a foreign or alien insurer to do business in 
this State is conditioned upon the insurer’s 
confining its business country-wise to the kinds 
of insurance which it is authorized to trans- 
act in this State, unless in the judgment of 
the Superintendent of Insurance the doing 
of other kinds of insurance business outside 
of the State would not be prejudicial to the 
best interests of the people of this State. In 
recent years the trend in other states has 
been to depart from the policy of requiring 
a separation of powers. This is due to 
several reasons. First, in connection with 
certain forms of coverage it is considered 
to be in the interest of the public for a 


policyholder to deal with one insurer through 
the issuance of a single policy, for example, 
in insuring a car against the hazards of 
fire and theft, and protecting the owner by 
personal injury liability and property dam- 
age insurance. Second, by permitting a 
greater flexibility in the exercise of insur- 
ance powers, the insurance facilities of ex- 
isting companies are expanded. To illustrate, 
due to the rapid growth in air transportation 
there is a need for the expansion of the 
insurance market to meet the increased ex- 
posures. 


The decision in the S, E. A. U. case may 
be the forerunner to a challenge of the prin- 
ciple of separation of powers and of the 
New York rule heretofore mentioned, par- 
ticularly because the traditional policy has 
been undergoing a change. Within the last 
few years Connecticut, Massachusetts, New 
Jersey and Pennsylvania have amended 
their state laws so as to permit, varying 
forms of multiple line operations, Even with- 
out statutory changes, it has been possible 
to engage in multiple line underwriting 
through the operation of insurance groups 
whereunder separate corporations have been 
maintained for the transaction of the major 
lines of business but unity of operation has 
been achieved through interlocking directo- 
rates and corporate affiliations. 


Its Desirability 


While the trend is unmistakable there is 
a divergence of opinion within the insur- 
ance industry as to the desirability of de- 


parting from the traditional policy. In 1944 
the Multiple Line Underwriting Committee 
submitted to the Committee on Law and 
Legislation of the National Association of 
Insurance Commissioners a report contain- 
ing five recommendations, namely: 


1. Multiple line coverage on risks outside 
of the United States, its territories and 
possessions. 


Multiple line coverage in the field of 
reinsurance. 


The issuance of all-risk automobile in- 
surance policies by fire, marine and 
casualty insurers. 


The issuance of all-risk aircraft insur- 
ance policies by fire, marine and casu- 
alty insurers. 
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Authorizing fire, marine and casualty 
insurers to issue to individuals Per- 
sonal Property Floater policies. 


During the recent legislative session, bills 
were introduced to carry out the five rec- 
ommendations. Two of the bills were en- 
acted into law. By the enactment of Chapter 
262, casualty insurers are authorized to issue 
to individuals an all-risk type of policy 
commonly known as the “Personal Prop- 
erty Floater” insuring against loss of per- 
sonal property other than merchandise. 
Fire and marine insurers are permitted to 
issue this type of insurance under the ma- 
rine insurance powers which are governed 
by paragraph 20 of Section 46. 


Chapter 669 permits all classes of fire 
and casualty insurers to reinsure risks of 
every kind and description excepting life 
insurance and contracts for the payment of 
annuities, providing the insurer maintains a 
surplus to policyholders of not less than 
$1,500,000. 


Figures compiled by the Insurance De- 
partment show that a sizable volume of 
reinsurance is ceded to unauthorized alien 


insurers, indicating that the reinsurance 
facilities of companies domiciled in this 
country and operating under the law as it 
now stands are not adequate. It is believed 
that this measure, by permitting multiple 
line reinsurance, will substantially increase 
the reinsurance facilities in the United States 
and thereby enable United States companies 
to compete with alien companies on at least 
an equal basis. 


No action was taken by the Legislature 
with respect to the other three bills because 
it was thought that they required more ex- 
tensive study. In the case of the bills au- 
thorizing all-risk automobile and aircraft 
insurance it was considered desirable to 
explore the problem further to determine 
the effect such legislation would have upon 
the operations of small companies. The 
proposal as to coverage of risks outside of 
the United States, its territories and pos- 
sessions requires additional study to deter- 
mine to what extent, if any, the various 
statutory restrictions applicable in the trans- 
action of domestic business should be re- 
laxed to meet competition of alien insurers. 
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Missouri Auto Risk Pool Proposed 


When the Missouri Safety-Responsibility Law became effective in October 
many drivers were unable to get insurance on their cars and hence to drive. The 
State Superintendent of Insurance has proposed a pool for such poor risks, 
among the companies doing business in the state, on a pro rata basis, that is, pro- 
rated according to the percentage of the total automobile business of the state that 
the company writes. To qualify for insurance through the pool, a driver must 
have been turned down by three companies or their agents. Such policies will 
cost from 5 to 10% more than ordinary policies, but, before the plan can go into 
effect it must be approved by all of the companies doing business in Missouri. 


Compulsory Auto Insurance in Ontario? 


It is stated that the Cooperative Commonwealth Federation Party intend to 
introduce a bill at the next legislature in Ontario providing for a form of com- 
pulsory automobile insurance. Saskatchewan has had a similar program for 
practically one year. Premiums would be payable at the time of securing a 
license and their size would depend upon the size of the vehicle. The plan con- 
templates the providing of hospitalization for those injured, regardless of fault, 
a payment to the next of kin in case of death, and a payment to surviving children. 
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Blowout Catapults Youth from Bike 
(1il.) 

Bulldozer Backed Over Borrower 
(Tex.) 

Bus Drivers Quarrel for Their Own 
Benefit (Mo.) 

Bus Runs Over Playing Child (Tenn.) 


Can You Stop Within Range of Vis- 
ston (W. Va.) 

Collision on Exiting from a Gas Sta- 
tion (Mass.) 

Degrees of Negligence Contributing to 
Colliston (Wis.) 

Deviation No Release to Owner 
(R. I.) 

Dredge Worker Backs into Path of 
Auto (Neb.) 

Drivers’ Concurring Negligence No 
Bar to Guest's Right (Va.) 

Evidence of Subsequent Conduct Inad- 
missible To Impeach Evidence of 
Due Care (Mo.) 

Eighty-two Days’ Notice Is “as Soon 
as Practicable” (La.) 

Good Samaritan Injured (Maine) 

Guest Statute Construed (Kan.) 

Illinois Applies Missouri Wrongful 
Death Statute (Ill.) 


Page 

Impossible To Stop, Crosses in Front 
of Train (Ohkla.) 

Negligence v. Negligence —No One 
Recovers (Wash.) 

One Driver, Then Other Drives on 
Wrong Side (N. H.) 

OPA Ceiling Price Inconclusive in 
Damage Suit (Tex.) 

Patrolman’s Opinion Evidence Preju- 
dicial (N. C.) : ‘ 

Public Conveyance Exclusion Bars 
Mortgagee’s Right (Tex.) 

Remittitur for Damages Within Trial 
Court’s Discretion (Conn.) 

Right To Hire, Fire Does Not a Serv- 
ant Make (Tex.) 

Steam from Bus Radiator Burns Sta- 
tion Attendant (Tex.) 

Stop Sign Ignored, Taxicab Rammed 
(DB. CJ 

Streetcar, Gasoline Truck in Collision 
(Kan.) 

Struck by Truck at Unloading Point 
(Tenn.) 

The Rigid Rules Bend (N. Y.) 

Unlighted Bicycle Struck from Rear 
(Wash.) 


VONOEEATA DELIA 


BULLDOZER 
BACKED OVER BORROWER 


(TEXAS) 


e Action for wrongful death 
Bulldozer backed over decedent 
Borrowed servant doctrine 


“In view of these principles the conclu- 
sion is inescapable that at the time of the 


injury Bennett was performing a specific act 
clearly within the normal scope of the busi- 
ness of Hilgenberg and under his direction. 
The injury was not the result of any me- 
chanical defect in the machine nor was it 
related to the proper care and maintenance of 
the same. On the contrary, it arose solely from 
the movement of the tractor as it was being 
driven over the very ground pointed out 
by Hilgenberg and in the manner and direc- 
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tion he ordered Since he had com- 
plete control of the operation it must be 
assumed he possessed the authority to direct 
the driver to go beckward as well as 
forward At any rate it cannot be said 
that Elam possessed the authority to direct 
the movements of the tractor . . . or that 
he had any control over the driver in the 
performance of the work ” was the 
way the court resolved the case upon appeal. 


It was shown upon trial that Willingham 
and Hilgenberg jointly owned a farm upon 
which they desired to remove some trees. 
Baldridge owned a caterpillar tractor and 
bulldozer and he leased it together with 
a driver to Elam, although the driver was 
paid by Baldridge. Elam, a contractor who 
used the tractor in his businss, would often 
sublease it when he was not using it, and, 
on this occasion sublet it to Willingham 
and Hilgenberg. Elam wasn’t present, and 
Hilgenberg was personally directing the 
driver where to go and what trees to knock 
down, when the driver backed up while his 
back was turned and one of the cater pillars 
ran over him. The question came up on the 
doctrine of borrowed servants as to whose 
servant Bennett, the driver, was. The lower 
court determined that he was not the servant 
of Elam and this was affirmed.—Hilgenberg 
et al. v. Elam. Texas Supreme Court. 
December 4, 1946. 26 CCH AUTOMOBILE 
Cases 287. 

Scarborough, Yates & Scarborough, Abilene, 
Tex., for Petitioners. 


McMahon, Springer & Smart, Abilene, Tex., 
House, Mercer, Edwards & Irwin, San Antonio, 
Tex., for Respondent. 


BUS DRIVERS QUARREL 
FOR THEIR OWN BENEFIT 


(MISSOURI) 


@ One bus driver assaults another 
Respondeat superior 
Scope of employment 


Ernest Cameron, driver of a Dixie Grey- 
hound bus was having difficulty in passing 
a St. Louis-Cape Line bus, but finally suc- 
ceeded, and forced the latter over to the 
edge of the road. Both drivers got out and 
when Elder, the driver of the St. Louis- 
Cape bus asked what was the matter, the 
only explanation that was forthcoming was 
“You smart son of a b ” and a blow in 


the face. Elder tried to defend himself but 
didn’t strike Cameron. In the course of the 
struggle both were carried over a 15-18 foot 
embankment and down into a barbed wire 
fence. That stopped the fight. The trial re- 
sulted in a directed verdict for the defend- 
ant and when the court overruled a motion 
for a new trial, the plaintiff appealed. The 
sole question that arose upon appeal was 
whether there was evidence from which the 
jury could find that his employer was liable 
for the tortious assault and battery com- 
mitted by Cameron. 


The court thought not and discussed 
Missouri holdings specifically, going on to 
say: “In this case, after the fight Cameron 
went on with his job of driving the bus 
towards and into St. Louis. But the basis 
of the court’s decision in the Milaszo case, 
and the principle of law applied, was that 
under such circumstances as appeared in 
the case the only reasonable conclusion to 
be drawn was that the employee at the time 
he made an assault upon the plaintiff in 
the case was not attempting to accomplish 
any of his employer’s business and was not 
acting within the apparent or implied scope 
of his authority and the assault constituted 
a departure from the employer’s business 
for which no liability could be imposed 
upon the employer under Missouri law.” 
Judgment affirmed.—Elder v. Dixie Grey- 
hound Lines, Inc., United States Circuit 
Court of Appeals, Eighth Circuit. Decem- 
ber 4, 1946. 26 CCH AvuToMoBILE Cases 196. 


Homer Hall, for Appellant. 


Roscoe Anderson, Joseph C. Miller, Cullen 
Coil, Anderson, Gilbert, Wolfort, Allen & Bier- 
man, for Appellee. 


BUS RUNS OVER PLAYING CHILD 


(TENNESSEE) 
@ Child playing along highway struck 
by bus 
Wrongful death action 
Gross distinguished from ordinary 
negligence 


In the village of Unicoi, a community of 
several hundred inhabitants, homes lined 
one side of the road, and stores, the other. 
There was no sidewalk and it was the 
custom for pedestrians to walk along the 
shoulders of the road, or on the road and 
keep a lookout for vehicles. Defendant’s 
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bus in making the run from Johnson City 
to Erwin, passed through this town. On 
this occasion, a bus was passing through 
this village. It had made a stop to pick up 
a passenger, and, according to the testi- 
mony, was proceeding slowly to pick up 
another one some four hundred feet down 
the road. The driver noticed some children 
playing along the shoulder of the road in 
the intervening distance, but they gave no 
indication that they would come out on the 
road. He kept his eye on them, but did 
not sound his horn. Just as he drew op- 
posite the children, one tagged the other 
and ran out into the road. The driver try- 
ing to avoid running over them turned 
sharply to his left, but couldn’t avoid hitting 
and killing the child. On trial the parent 
who brought the action was held to be con- 
tributorily negligent and barred from re- 
covery in a wrongful death action. The 
intermediate court of appeal, reversed this 
holding saying that the bus driver was, as 
a matter of law, grossly negligent and was 
therefore liable to the parent, regardless of 
her contributory negligence. Was the bus 
driver grossly negligent as a matter of law? 


The court thought not. It stated the 
definition of gross negligence as “such entire 
want of care as would raise a presump- 
tion of a conscious indifference to conse- 
quences.” It went on to show how the 
evidence did not disclose such conduct con- 
cluding, “This driver should have watched 
the children and he did so. He watched to 
see if the children gave any indication of 
an intention to get upon a highway but they 
did not. He had his bus under control and 
was running at a low speed with airbrakes 
available. No car could stop instantly. As 
to blowing the horn, he rejected the idea, 
because he saw no occasion to do so. The 
bus itself was making noise enough to give 
warning of its approach We do not 
think that it can be said that the driver 
here was guilty of gross or wanton negli- 
gence as a matter of law.” Judgment re- 
versed.—Queen City Coach Company et al. 
v. Rhea, Adm. Tennessee Supreme Court, 
at Knoxville. November 30, 1946. 26 CCH 
AUTOMOBILE CASES 231. 

Cox, Taylor, Epps & Miller, Johnson City, 
Tenn., for Queen City Coach Company. 


Simmonds & Bowman, Johnson City, Tenn., 
for Rhea. 


CAN YOU STOP 
WITHIN RANGE OF VISION? 


(WEST VIRGINIA) 


@ Collision with parked vehicle 
Imputed negligence 
Contributory negligence 


Benny Divita, the owner of a fleet of 
taxis, was riding in one operated by Reuben 
Griffith, of a foggy, rainy night, along a 
state highway, when it rammed a truck of 
the Atlantic Trucking Company, which had 
sideswiped another truck and had stopped 
in the road, leaving no warning signal, to 
exchange information for accident reports. 
Divita was permanently injured and recov- 
ered a judgment in the lower court. The 
question upon appeal was whether the trial 
court had erred in refusing to hold that 
plaintiff was contributorily negligent as a 
matter of law, which contributory negli- 
gence was the proximate cause of the 
accident. 


The upper court thought that he had been 
and that therefore plaintiff's right was 
barred. It declared: “It is undisputed that 
at the time of the accident Griffith was 
engaged in carrying out the business and 
orders of the plaintiff, his employer, and 
was doing so in a manner tacitly approved 
by plaintiff. Therefore any acts of con- 
tributory negligence on the part of Griffith 
are imputable to plaintiff A review 
of the record shows that the evidence fully 
supports a finding of primary negligence on 
the part of defendant It will be re- 
called that plaintiff and his driver both 
stated that the taxicab was travelling at a 
rate of speed of from twenty to twenty-five 
miles per hour, although each admits that 
the weather conditions were such that visi- 
bility was limited to approximately twenty 
or twenty-five feet As a matter of 
law, we hold that the plaintiff and his driver 
were contributorily negligent by their fail- 
ure, in the circumstances of this case, to 
operate the cab in such a manner that the 
same could be kept under their control 
within their range of vision Even if 
defendant’s driver had used reasonable care 
to warn plaintiff of the presence of de- 
fendant’s truck on the road, plaintiff, by 
his own admission and because of his own 
negligence, could not have recognized that 
warning in time to have avoided the acci- 
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dent.” Judgment reversed.—Divita v. At- 
lantic Trucking Company. West jVirginia 
Supreme Court of Appeals. November 12, 
1946. 26 CCH AvuTomosiLe Cases 290. 


Mahan, White, Higgins & Laird, Fayetteville, 
W. Va., for Plaintiff in Error. 


Thompson & Vickers, Montgomery, W. Va., 
for Defendant in Error. 


COLLISION ON EXITING 
FROM A GAS STATION 


(MASSACHUSETTS) 


e Wrongful death action 
Presumption of due care 
Res judicata 


At 5:45 in the misty dawn of August 1, 
1941, Francis T. Campbell, travelling in a 
southerly direction, had turned left into a 
gas station. Having found no one there, 
he was proceeding back onto the road when 
he was met in a head-on collision by de- 
fendant. It was testified that defendant had 
been travelling at about 50 to 60 miles an 
hour and had not seen him. Other testi- 
mony was to the effect that Campbell had 
looked in the direction from which defend- 
ant had come and had seen nothing. Just 
before the collision the passenger riding 
with Campbell had seen defendant’s car 
coming rapidly. On these facts was it cor- 
rect for the trial judge to direct a verdict 
for defendant? Was a judgment rendered 
in the Federal court in an action brought 
by the defendant against the administrator, 
res judicata? 

To both of these questions the court gave 
a negative answer. It declared: “There 
was evidence of causal negligence on the 
part of defendant The judge could 
not properly enter the verdict for the de- 
fendant on the ground of contributory negli- 
gence of the deceased. By G. L. (Ter. Ed.) 
c. 231, Sec. 85, the person killed was ‘pre- 
sumed to have been in the exercise of due 
care, and contributory negligence on his 
part . . . [was] an affirmative defense to 
be . . . proved by the defendant’. In 
actions for death there is commonly no 
witness by whose testimony as to the 
circumstances of the accident the admin- 
istrator is bound. In such cases there- 
fore, the effect of the statute is usually to 
prevent the direction of a verdict for the 
defendant on the ground of contributory 
negligence of the deceased, if it is reason- 


ably possible that the death could have been 
caused by negligence of the defendant, as 
alleged, without contributory negligence of 
deceased There is no evidence by 
which plaintiff is bound that the deceased 
did not look carefully to his left as he came 
toward the highway.” On the subject of 
res judicata, the court said, “There is no 
res judicata because the parties in the federal 
court were not the same as the parties in 
the present action” on the theory that in 
the federal action the administrator repre- 
sented the estate and in this case he repre- 
sented those designated by the statute. 
Judgment reversed, judgment entered for 
plaintiff, on verdict—Campbell, Adm. v. 
Ashler. Massachusetts Supreme Judicial 
Court. December 2, 1946. 26 CCH Auto- 
MOBILE CASES 330. 


Nunziato Fusaro, for Plaintiff. 
C. W. Proctor, for Defendant. 


DEGREES OF NEGLIGENCE 
CONTRIBUTING TO COLLISION 


(WISCONSIN) 
e Three lane highway 
Wrong side of road 
Collision on passing vehicle 


It was an early evening in December that 
O’Leary was proceeding south and Buhrow 
was going north on a snow and slush- 
covered three lane highway in Wisconsin. 
Visibility was not good and lights had 
been turned on. Buhrow swung his car into 
the center lane in an effort to pass a vehicle 
and collided with O’Leary. There was 
testimony to the effect that Buhrow saw 
that he could not negotiate the passing and 
had turned back to his right when he 
skidded into the plaintiff. There was also 
evidence to the effect that plaintiff was not 
entirely in his own lane, but was partially 
in the center lane. The jury found that 
plaintiff was 75% negligent and defendant 
was 25% negligent. Did the evidence sup- 
port the verdict. 

The court thought not, and exercised its 
discretion granted by statute by reversing 
the judgment. It found objection in the 
quantum of fault found with the driving of 
the respective parties —O’Leary v. Buhrow. 
Wisconsin Supreme Court. December 18, 
1946. 26 CCH Avtomosire Cases 309. 


Gold & McCann, Milwaukee, Wis., for Ap- 
pellant. 
P. F. Leuch, Milwaukee, Wis., for Respondent. 
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DRIVERS’ NEGLIGENCE 
NO BAR TO GUEST'S RIGHT 





(VIRGINIA 
e T Intersection collision 
Concurring negligence 
Right of guest 


Plaintiff and a lady passenger were pro- 
ceeding easterly along the downgraded Me- 
chanic Street near Luray, Virginia, where 
this road makes a T intersection with Lee 
Street. His speed was about 15-25 miles 
per hour. At the time that he approached 
the intersection a government truck, coming 
up Lee Street, didn’t make the customary 
stop before turning into Mechanic Street, 
but in turning left, cut across the southwest 
quadrant of the intersection rather than 
proceeding to the medial point, and col- 
lided with plaintiff’s car injuring both the 
plaintiff and his passenger. The trial court 
concluded, as a matter of law, that the plain- 
tiff was negligent in coming downgrade to 
this intersection at an undiminished rate of 
speed, which negligence was the sole proxi- 
mate cause of the accident. The theory for 
this conclusion was that by statute in Vir- 
ginia when two vehicles reach an intersec- 
tion at the same time, the driver of the 
vehicle on the left shall yield the right of 
way to the vehicle on the right. 


On appeal, the court approached the case 
in a different manner. Speaking of the 
right of way rule, it declared: “The right 
of way rule is established to safeguard and 
expedite traffic and to solve a question of 
conflicting rights which otherwise would 
frequently arise. It is not intended to re- 
lieve the driver of the favored vehicle from 
a duty to exercise reasonable care under 
the circumstances.” The court went on to 
say: “We are forced to the conclusion that 
on the facts found by the District Judge, 
the driver of the truck was guilty of negli- 
gence which contributed to the accident 
when he entered the intersection at 25 miles 
per hour without slackening speed and with- 
out taking precaution to avoid a collision 
with other vehicles using Mechanic Street 

On the record before us, we have no 
doubt that the proximate cause of the col- 
lision was the concurrent negligence of both 
drivers ” The court concluded by say- 
ing that the guest riding with the plaintiff 


did not lose her right of action against the 
driver of the truck in the light of the fact 
that she had no control over the operation 
of the vehicle. Judgment affirmed in part 
and reversed in part.—Weakley et al. v. 
United States of America. United States 
Circuit Court of Appeals, Fourth Circuit. 
December 9, 1946. 26 CCH AvuToMmosiLe 
CASEs 239, 

O. R. McGuire, J. Lynn Lucas, for Appellants. 


Henry T. Clement, Ass’t U. S. Att’y, F. S. 
Tavenner, Jr., U. S. Att'y, for Appellee. 


SUBSEQUENT CONDUCT 
INADMISSIBLE TO IMPEACH 
EVIDENCE OF DUE CARE 


(MISSOURI) 
e Alighting bus passanger injured 
Admissibility of evidence 
Rebutting evidence of due care 


As plaintiff was alighting from defend- 
ant’s bus, with one foot on the step and the 
other about to make contact with the 
ground, he claimed! that the bus rolled back- 
ward into a depression in the street caus- 
ing the injuries complained of. The bus 
driver testified that he had kept his foot 
on the air brakes and that the bus did not 
roll backwards. Was it permissible upon 
rebuttal for the plaintiff to introduce evi- 
dence of subsequent instances where said 
bus driver had allowed the bus to roll back 
into the same depression in the street? The 
trial court, having admitted such testimony, 
found for the plaintiff. 


The appellate court disapproved of the 
admission of such testimony, declaring, 
“Such evidence tends to draw away the 
minds of the jury from the point in issue, 
to excite prejudice and to mislead them. 
... It did not prove a dangerous habit upon 
the part of the bus driver and that the in- 
jury complained of was the result of such 
habitual operation of the bus, because all of 
this evidence related to times subsequent to 
the accident. A habit afterwards acquired 
could not prove negligence prior to its ac- 
quisition. ... Evidence of subsequent con- 
duct of the bus driver was collateral to the 
question in issue and plaintiff was bound 
by the answers of the witness brought forth 
by cross-examination. Judgment for plain- 
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tiff reversed—Weaver v. Scofield, d. b. a. 
Poplar Bluff City Lines. Springfield Court 
of Appeals, Missouri. December 6, 1946. 
26 CCH AvtTomosiLe CAseEs 207. 

Moser, Marsalek & Dearing, Will B. Dearing, 


St. Louis, Mo., Robert C. Hyde, Poplar Bluff, 
Mo., for Defendant, Appellant. 


Cope & Ponder, Tedrick & Tedrick, Poplar 
Bluff, Mo., for Plaintiff, Respondent. 


EIGHTY-TWO DAYS NOTICE 
IS ‘AS SOON AS PRACTICABLE” 


(LOUISIANA) 


@ Child killed by backing automobile 
Direct action against insurer 
Construction of notice provision 


Carl Tabor backed out of his garage one 
day and in doing so ran over the minor son 
of his niece, who, together with her husband 
and son, boarded with him, When the 
father of the child told Tabor that he was 
not going to press a claim, the latter made 
no report of the accident to the company 
although the policy had a provision requir- 
ing written notice to the company “as soon 
as practicable upon the occurrence of an 
accident.” Eighty-two days later when the 
parents decided to sue, Tabor immediately 
sent a written notice to the company. Was 
the company relieved of its obligation un- 
der the policy by the delay in notifying of 
the accident? The trial court thought so as 
well as the intermediate court of appeal. 


Although there was a dissent, the Louisi- 
ana Supreme Court reversed the judgment 
of the lower court for the insurer, stating 
there was substantial compliance with the 
policy provisions so long as Tabor had given 
notice just as soon as he knew that action 
was going to be brought, and so long as 
there was no fraud or collusion. It declared: 
“Tabor’s action under the circumstances of 
the present case was not unusual or careless 
but rather what the average policyholder, 
inexperienced in law or claims, might have 
done in the same situation. ... The claim 
of the plaintiffs in this case is further 
strengthened by the fact that this is a direct 
action by them as injured parties, under Act 
55 of 1930... . When the injured party is 
in good faith, the rights given him against 
the insurer by Act 55 of 1930 are not, except 
in a very clear case, to be lost through the 


indifference or lack of diligence of the party 
who has already injured him.” Judgment 
reversed and remanded.—Jackson et al. v. 
State Farm Mutual Automobile Insurance 
Company. Louisiana Supreme Court, De- 
cember 13, 1946. 26 CCH AuToMmosILe CASEs 
283. 


GOOD SAMARITAN INJURED 


(MAINE) 


@ Good Samaritan struck by passing car 
Contributory negligence 


Two cars were in a collision on a dark 
night. One of these cars completely blocked 
one side of the highway. When plaintiff, 
driving a truck, saw the situation he pulled 
over to the side of the road and went to 
investigate. About one foot on the highway, 
plaintiff was assisting a lady on the running 
board of the disabled auto. As defendant’s 
truck came into view, a witness tried to 
warn it by waving it down. Seeing the dis- 
abled car too late, he swung sharply to his 
left and in so doing the side of his truck 
pushed plaintiff into the side of the disabled 
car. On the trial the plaintiff recovered 
$1875. Should the trial court have directed 
a verdict for the defendant? 


The court thought not. It stated: “There 
was certainly sufficient evidence for the jury 
to find that defendant was negligent; and 
the Court cannot say, under the circum- 
stances here, that a person, trying to be ‘a 
good Samaritan’ is negligent as a matter of 
law to be at the edge of a highway near a 
disabled car that blocks one half the way. 
These are jury questions.” On the question 
of excessive damages claimed, the court 
went to say, “In reference to damages there 
is no yardstick to measure pain or to ascer- 
tain the worth of mental suffering. ... The 
verdict is large, but the examination of the 
record does not convince that it is ‘grossly 
excessive’ as claimed by the defendant.” 
Exceptions overruled.—Huntoon vy. Wiley 
et al. Maine Supreme Judicial Court. No- 
vember 27, 1946. 26 CCH AuTOMOBILE 
CAsEs 217. 

Frank I. Cowan, Caspar F. Cowan, Portland, 
Me., for Plaintiff. 


William B. Mahoney, Portland, Me., for De- 
fendants. 
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GUEST STATUTE CONSTRUED 


(KANSAS) 
© Guest injured 
Guest statute construed 
Sufficiency of complaint 


Jack Don Cecil Leabo, Jr., a minor, was 
riding in the car of F. W. Willett, at the 
request of Willett’s son, and with the per- 
mission of the father when, while driving 
at a speed of 65 to 70 miles per hour over 
an extremely rutty unimproved road, the 
driver lost control of the car, the car left 
the road, and hit a telephone pole, injuring 
Jack and killing the driver. The allegations 
of the complaint, seeking recovery under the 
guest statute, were to this effect, but did not 
go to the extent to state that it was done 
willfully or in utter disregard of human life. 
Was the trial court correct in sustaining a 
demurrer to the complaint? Did such a 
complaint state a cause of action? 

The court thought that the complaint did 
not state a cause of action under the guest 
statute. “In order to render the operator 
of a vehicle liable in damages under our 
guest statute his-conduct must be such as 
to denote conscious or intentional miscon- 
duct from which injury to somebody is 
likely to result and with a reckless disre- 
gard of such consequences. ... Appellant 
does not contend the petition alleged the 
injury was intentionally or willfully inflict- 
ed. ... It fails to state the operator of the 
car was conscious of the actual dangers he 
was about to encounter, ... The petition 
thus may be entirely sufficient to disclose 
negligent conduct but we think it clearly 
fails to state facts disclosing gross and wan- 
ton negligence.”—Leabo etc. v. Willett, Adm. 
Kansas Supreme Court. December 7, 1946. 
26 CCH AvutomosiLe CAses 254, 

John P. Flinn, Alden E. Branine, Fred Ice, 
Newton, Kan., for Appellant. 

Carl I. Winsor, Harlan E. Bond, Rupert Teall, 
Wichita, Kan., J. G. Somers, Newton, Kan., for 
Appellee. 


ILLINOIS APPLIES MISSOURI 
WRONGFUL DEATH STATUTE 


(ILLINOIS) 


@ Wrongful death action 
Construction of Illinois statute 


Where an Illinois minor, injured in Mis- 
souri in an accident while riding with an- 


other Illinois citizen, died thirteen months 
later in Illinois from injuries sustained in 
that accident and an action was brought in 
Illinois under the Missouri wrongful death 
statute, the court enforced it in spite of an 
Illinois statute that read “Provided that no 
action shall be brought or prosecuted in this 
state to recover damages for a death occur- 
ring outside of this state where a right of 
action for such death exists under the laws 
of the place where such death occurred and 
the service of process in such suit may be 
had upon the defendant in such place.” The 
court construed the statute as not excluding 
an action in Illinois by Illinois domiciliaries 
although defendant could have been sued 
and recovery had in Missouri. 

The court’s construction was predicated 
upon the fact that in this case the death oc- 
curred in Illinois and hence the cited statute 
didn’t apply. Judgment for defendant re- 
versed and case remanded.—Carroll et al. 
v. Rogers. Illinois Appellate Court, Second 
District. December 12, 1946. 26 CCH Av- 
TOMOBILE CAsEs 260. 

Clarence W. Hevl, Peoria, Ill., Horace B. 
Garman, Decatur, Ill., for Appellants. 

Cassidy, Sloan & Crutcher, Peoria, IIl., for 
Appellee. 


IMPOSSIBLE TO STOP, 
CROSSES IN FRONT OF TRAIN 


(OKLAHOMA) 


@ Railroad crossing collision 
Ordinance on train speed 


Plaintiff’s truck and trailer, laden with 
two inch oil well tubing was approaching 
defendant's railroad tracks about two o’clock 
one winter’s morning. The approach of a 
train was obscured by a mill building and 
a large sign, Having progressed beyond the 
mill at a speed of about 15 miles an hour, 
he saw the light of the train and heard its 
whistle. He ascertained it to be some 400- 
500 feet away and he was only some 30 feet 
from the crossing. With his heavy load he 
realized that he could not stop before reach- 
ing the tracks, and further calculated that 
the train, travelling at the same speed as he, 
would not reach the crossing before he was 
safely across. The train struck the trailer 
damaging it and its contents. Should the 
court have directed a verdict for defendant 
railroad as it contended? 
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The court thought not. There was an or- 
dinance in the town, through which the train 
was passing, that trains should not exceed a 
speed limit of twenty miles an hour in pass- 
ing through. From the evidence as given, 
the court reasoned that the train had been 
proceeding at a greater speed than that per- 
mitted, and it therefore said that it was a 
jury question to determine whether or not 
the train was being operated in excess of 
the permitted speed, as well as the contribu- 
tory negligence of the driver of the truck. 
It went on to say: “In the instant case... 
there was competent evidence from which 
the jury could find negligence on the part of 
defendants, and that such was the proximate 
cause of the injury to the plaintiff. “s 
Judgment affrmed.—Kurn et al., Trustees, 
St. Louis-San Francisco Railway Company 
v. Adair, d.b.a. Wick Adair Trucks. Okla- 
homa Supreme Court. December 17, 1946. 
26 CCH AvutTomosiLe Cases 297. 

E. G. Nahler, Cruce, Satterfield & Franklin. 
Oklahoma City, Okla., for Plaintiffs in Error. 


Wimbish & Wimbish, Ada, Okla., for Defend- 
ants in Error. 


NEGLIGENCE v. NEGLIGENCE— 


NO ONE RECOVERS 


(WASHINGTON) 


e Collision at arterial intersection 
Right of way 
Proximate cause 


Plaintiff’s wife and her sister were driving 
south on an arterial highway and were cross- 
ing a stop street intersection, when, as they 
testified, they had a fleeting glance of a car 
on their left, and the next thing they knew 
the car was on its side against the south- 
west curb. The testimony given on the trial 
was conflicting and contradictory. Plain- 
tiffs insisted that they had been proceeding 
along the arterial highway slowly and had 
slowed down at that intersection. Defend- 
ant’s evidence, on the other hand, showed 
that he had stopped at the stop street, saw 
that he couldn’t see to his right, pulled out 
into the street, noted the plaintiff’s car 150 
to 200 feet away, and figured he could safely 
traverse the intersection. He started up 
only to discover that the plaintiff’s car was 
upon him, swerving, skidding and finally 
got into a position in front of him so that 


it was rammed and sent skidding to the 
southwest corner. The court on trial dis- 
missed plaintiff’s complaint, giving judgment 
to the defendant, but when it had heard an 
argument for a new trial it withdrew the 
judgment for the defendant and declared 
neither party could recover. 


On appeal, the court agreed with the ac- 
tion of the trial court, on the theory that 
defendant was guilty of causal negligence 
in failing to yield the right of way to the 
vehicle on the arterial highway, and plaintiff 
was also guilty of causal negligence in fail- 
ing to exercise due care as to lookout, since 
she could have seen the other car when she 
was at least 150 feet from the intersection 
had she been watching for traffic—Whisler 
et al. v. Weiss et al. Washington Supreme 
Court. November 21, 1946. 26 CCH Avuto- 
MOBILE CASES 262. 


Rummens & Griffin, for Appellants. 


Chadwick, Chadwick & Mills, for Respond- 
ents and Cross-Appellants. 


ONE DRIVER, THEN OTHER, 
DRIVES ON WRONG SIDE 


(NEW HAMPSHIRE) 


@ Wrong side of road driving 
Collision of oncoming vehicles 
Emergency doctrine 


These were cross actions following an 
accident which evidence revealed had oc- 
curred when Beaudin, now deceased, had 
been driving on the wrong side of the road 
immediately before the accident, but had 
returned to his own side, and The Continen- 
tal Baking Company truck, seeing the de- 
ceased on the wrong side of the road, had 
gone to his left, but had been unable to 
return to his right in order to avoid a col- 
lision. The visibility on the road had been 
some hundred feet, On trial the court had 
instructed the jury that there was no ques- 
tion but that before the accident decedent 
had been on the wrong side of the road and 
crossed or had attempted to cross to the 
right. Did this, as defendants contended, 
mean that decedent was negligent as a mat- 
ter of law? The jury had found for the ad- 
ministrator in both actions. Should the 
court have directed a verdict for the Bak- 
ing Company in both suits? 
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The court thought not. It declared that it 
was only reasonable to allow the jury to 
ascertain whether or not the decedent’s turn 
to the right had been seasonable. Further- 
more, it believed that it was a jury question 
to determine whether or not the Baking 
Company driver was negligent the way he 
acted when confronted with an emergency 
created by decedent. The court went on to 
say: “We think that this issue, like that of 
contributory negligence, was properly for 
the jury. Hall [truck driver] claimed that 
Beaudin turned left when he was approxi- 
mately 150 feet away and that he (Hall) 
turned to his left toward and across the 
center of the highway to give Beaudin am- 
ple room. It was not a compelled conclu- 
sion, however, that Hall acted thus under 
the stress of an emergency.” Judgment on 
the verdicts —Beaudin, Admx. v. Continen- 
tal Baking Company et al.; Continental 
Baking Company et al. v. Beaudin, Admx. 
New Hampshire Supreme Court. December 
3, 1946. 26 CCH Automosite Cases 245. 


Albert Terrien, for Plaintiff, Beaudin. 


Wyman, Starr, Booth, Wadleigh & Langdell, 
for Defendants Continental Baking Company. 


OPA CEILING PRICE 


INCONCLUSIVE IN DAMAGE SUIT 


(TEXAS) 


@ Automobile damages in parking lot 
Reasonable market value 
OPA ceiling price 


When Elizabeth Hitchcock brought this 
action against defendant for damages done 
her automobile during the days that it was 
stored in a parking lot, it was stipulated that 
the OPA ceiling price before the car was 
damaged was $1099. The court permitted 
evidence on trial to show that the value of 
the automobile was between $1500 and $1750 
and the jury found that it was worth $1500. 
Was the ceiling price, as fixed by the OPA, 
conclusive in a suit for damages as to the 
reasonable market value before it was dam- 
aged? 


The court thought not. It declared, “It 
appears to us that the Emergency Price 
Control Act was obviously intended to au- 
thorize the fixing of ceiling prices of com- 
modities that were offered for sale on the 
market as the term ‘sale’ has been defined 


by law and that it was not its purpose to fix 
the reasonable market value of property 
when a loss had been sustained by reason 
of damages due to the property and a dam- 
age suit filed as a result of such loss in order 
to determine only the amount of damages 
sustained.” Judgment affirmed.—Betts, d.b.a. 
Betts Automobile Service v. Hitchcock. 
Texas Court of Civil Appeals, Amarillo. 
November 9, 1946. 26 CCH AUTOMOBILE 
Cases 223. 


Robert Ogden, Dallas, Tex., for Appellant. 
Bailey & Milam, Dallas, Tex., for Appellee. 


PATROLMAN’S OPINION 
EVIDENCE PREJUDICIAL 


(NORTH CAROLINA) 


@ Pedestrian injured 
Speeding vehicle 
Opinion evidence 


When plaintiff, her sister and younger 
brother were walking along the left-hand 
shoulder of a road, a truck came over the 
crest of the hill, and, instead of following 
the course of the road around a slight turn, 
continued straight ahead, onto the left-hand 
shoulder, struck the plaintiff, and continued 
on its way for a short distance. There was 
some evidence to the effect that the truck 
was being driven at a rate of 50-60 miles per 
hour, and other evidence to the effect that 
the driver of the truck lost consciousness as 
he came over the crest of the hill, The jury 
returned a verdict for plaintiff and the de- 
fendant, appealing, maintains that there was 
error in permitting a patrolman who had 
investigated the spot some time after the 
accident, to testify as to what speed the truck 
was being driven when it ran into plaintiff. 
Was the admission of such testimony er- 
roneous? 


The court thought that it was. It dis- 
cussed the types of opinion evidence, expert 
and that of laymen, and agreed that it was 
permissible for laymen to give an opening 
when it was based upon observation, stating, 
“So now, any person of ordinary intelligence 
who has had an opportunity for observation 
is competent to testify as to the rate of 
speed of an automobile or other moving 
object. .. . Here the witness did not see 
the truck in motion... the jury was just 
as well qualified as he to determine what 
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inferences the facts about which he testified 
permitted or required... . On this record 
the admission of this evidence, in our opin- 
ion was prejudicial to the defendants. .. . 
The witness was a state employee. .. . His 
testimony should, and no doubt did, carry 
great weight with the jury.” Judgment for 
plaintiff—Tyndall v. Harvey C. Hines Com- 
pany et al. North Carolina Supreme Court, 
October 30, 1946. 26 CCH AUTOMOBILE 
Cases 190. 

J. A. Jones, Albert W. Cowper, for Plaintiff, 
Appellee. 


Allen & Allen, John G. Dawson, for Defend- 
ants, Appellants. 


PUBLIC CONVEYANCE EXCLUSION 
BARS MORTGAGEE’S RIGHT 


(TEXAS) 


e “Public Conveyance” exclusion 
Mortgagee clause 
Waiver 


Paul Wyche, creditor of Fain D’Orsay 
to the extent of $1050, brought an action 
against D’Orsay’s insurer, on the strength 
of the mortgagee clause, when D’Orsay, 
having contracted with four soldiers and a 
sailor to drive them from New Orleans to 
Gulfport for a consideration, met with an 
accident en route and wrecked the car. 
The policy excluded coverage while the car 
was being used as a public conveyance, 
unless so described. Recovery was sought 
under the collision coverage part of the 
policy. After judgment for the defendant 
at a trial conducted without a jury plain- 
tiff appealed and he questioned the lower 
court’s failure to apply certain statutory 
procedural rules validating the right of 
action under a fire insurance policy under 
certain circumstances, as well as failing to 
recognize the fact that there had been a 
waiver of cited exclusion. 

The upper court agreed with the lower 
court. On the procedural point, it said: 
“It has been held a number of times that 
if the automobile had been destroyed by 
fire the provisions of Articles 4930 and 4931 
would have been applicable. . . . Since the 
automobile was not destroyed by fire, how- 
ever, but was damaged in a collision, the 
Provisions of the statutes mentioned are 
not applicable. . . .” On the waiver point, 
where, because defendant’s agent had re- 


quested plaintiff to salvage as much of the 
auto as possible, he had implied a waiver 
of the exclusion, the court declared: “Un- 
der the testimony, Reilly [agent] could 
not have been more than a recording agent 
and since by virtue of his office alone, a 
recording agent does not possess any au- 
thority from his principal to make admis- 
sions or in any manner affect the latter’s 
liability on a policy of insurance after a 
loss has occurred, appellee was not bound 
by the alleged waiver merely because of 
the acts of its recording agent.”—Wyche 
d. b. a. Wyche Investment Company v. Trinity 
Universal Insurance Company. Texas Court 
of Civil Appeals, Amarillo. November 9, 
1946. 26 CCH AvtomosiLe CAsEs 252. 


Bonney, Paxton & Wade, Dallas, Tex., for Ap- 
pellant. 


James J. Sheerin, Dallas, Tex., for Appellee. 


REMITTITUR FOR DAMAGES 
DISCRETIONARY MATTER 


(CONNECTICUT) 
e Backing automobile injures child 
Damages 
Trial court’s discretion 





Plaintiff, six years old, was injured, 
running home from school, when he was 
pushed into and run over by defendant’s 
car backing out of a driveway. On trial 
the jury returned a verdict of $18,000 which 
the court set aside, unless a remittitur of 
$4,500 was filed. None was filed and both 
sides appealed, the plaintiff, on the ground 
that the original verdict should have been 
allowed to stand, and the defendant, saying 
that the judgment should have been set 
aside entirely. 


The court disapproved of the contentions 
of both parties and said that there should 
be a new trial. It declared: “The question 
of damages in personal injury cases, espe- 
cially in these times of changing values, is 
always a difficult one the action of 
the trial court which is reviewed .. . will 
not be reversed unless the trial court’s 
large discretion has been abused. ... In 
the case at bar, the memorandum of de- 
cision shows that the evidence on damages 
was analyzed and appraised with particular 
care. ... We do not intend to circumscribe 


AMM vnc MUUAUUUUUEURENUAGUUOUUUUONEEEOUAOeOUUUOOUUENNONEOOLOOUOUUOCUEOROOAAAUUOUOUREOOHO44HUDUULUUUNONONONAAOUUUOUUQUOnoN neQON vey oUUbORSnAGANNHUO neon oertnentduuvonvodddssvneensusasusnonenensnanveduuqndnennggavvavirvoqvednaqenevysnsusuvuecccvsenetesarvavaqoonennentssaiaqoene 


AUTOMOBILE 


PAGE '57 





CULM LM OSes 


the discretion of the trial court on a new 
trial.” Prosser v. Richman et al. Connecti- 
cut Supreme Court of Errors. December 
18, 1946. 26 CCH Avutomosite CAses 301. 


John P, Hodgson, for Plaintiff, Appellant. 


DeLancey Pelgrift, Harry H. Milkowitz, for 
Defendants, Appellants. 


RIGHT TO HIRE, FIRE, 
DOES NOT A SERVANT MAKE 


(TEXAS) 


© Backs into passing car 
Property damage 
Employee v. independent contractor 


Jim Barrow operated a truck which he 
contracted to operate for the Texas Bitu- 
lithic Company who were doing some high- 
way repair work, On this particular occasion, 
Barrow’s truck was apparently parked at 
a point where the road was under con- 
struction and where a single lane was 
open. As plaintiff's car was passing, Bar- 
row backed into it, and plaintiff brought 
action for damage to his car, and also for 
loss of its use while it was being repaired. 

In an action tried without a jury a 
verdict was returned for plaintiff. The sole 
question upon appeal was whether, on the 
facts shown, Barrow was a servant of the 
Texas Bitulithic Company thus making 
them responsible, or whether he was an 
independent contractor. 


The upper court reasoned that he was 
an independent contractor, pointing out 
“The parol agreement entered into between 
them was that Barrow would work on the 
job with his truck, transport material from 
the plant to the point of construction. ... 
As remuneration for the service he was to 
receive twenty-five cents per ton for the 
first mile and five cents per ton for each 
additional mile... . He [Barrow] was free 
to arrive and begin work at any time he 
chose and quit at any time he desired... . 
From the foregoing statement of the testi- 
mony it will be seen that neither ... any 
officer or employee of the Texas Bitulithic 
Company had any authority or right to 
control or direct the method used by Bar- 
row in transporting the material. ...” The 
court went on to say that the right to 
“hire” or “fire” which defendant claimed 
it had did not imply a relationship of master 


or servant. “It is clear that under the 
holdings of the cases we have cited, Barrow 
was an independent contractor... .” Judg- 
ment reversed.—Layton et al. v. Walter- 
mire. Texas Court of Civil Appeals, 
Amarillo. November 18, 1946. 26 CCH Av- 
TOMOBILE CasEs 249. 

Crestman, Brundidge, Fountain, Elliott & 
Bateman, Dallas, Tex., for Appellants. 

G. C. Morris, Greenville, Tex., for Appellee. 


STEAM FROM BUS RADIATOR 
BURNS STATION ATTENDANT 


(TEXAS) 


@ Bus radiator boils over 
Station attendant burned 


Defendant’s bus driver had pulled into a 
service station, at which plaintiff was an 
attendant, to check the water in his radiator. 
He asked plaintiff for a rag, when he found 
the cap was warm, and plaintiff took over. 
Instead of using a rag, he tapped the cap 
with a screwdriver and hot water gushed 
forth causing second degree burns on plain- 
tiff’s face, arms and back. There was testi- 
mony that plaintiff stepped to one side as 
he hit the cap with the screwdriver, and 
other testimony was to the effect that he 
stood right in front. The jury awarded a 
verdict for plaintiff, but the court granted 
defendant’s motion for judgment non ob- 
stante veredicto. On appeal the sole question 
that was presented was whether the trial 
court was correct in stating that no ques- 
tion of fact was presented by the evidence. 


The court affirmed the action of the 
lower court. It stated that defendant’s 
driver was not negligent in failing to warn 
plaintiff that the motor was exceedingly hot 
inasmuch as he himself had not anticipated 
any difficulty in removing the cap with a 
cloth. It conceded that the driver knew 
and plaintiff did not know that the bus had 
been in operation for some time and was 
getting noisy. The court felt that the bus 
driver certainly could not have foreseen the 
accident and the resulting injury to the 
plaintiff and that as a result the question 
of actionable negligence had not been 
raised by the evidence. Judgment affirmed. 
—Richardson v. Dallas Railway & Termi- 
nal Company. Texas Court of Civil Ap- 
peals. Tenth Supreme Judicial District, at 
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Waco. December 5, 1946. 26 CCH Auto- 
MOBILE CASES 256. 


Bailey & Milam, Dallas, Tex., for Appellant. 
Burford, Ryburn, Hincks & Ford, Clarence A. 
Guittard, Dallas, Tex., for Appellee. 


STOP SIGN IGNORED, 
TAXICAB RAMMED 


(DISTRICT OF COLUMBIA) 
e Intersectional collision 
Taxicab passenger injured 
Duty of care 


Although there was evidence to the effect 
that Schmidt’s auto was 75 feet away when 
the cab that was carrying Myrtle Coppridge 
entered the intersection, and there was a 
“stop” sign against Schmidt, thus pro- 
moting the idea that negotiating the cross- 
ing was safe in the mind of the cab driver, 
Schmidt’s car failed to stop and ran into 
the cab, in the intersection. On_ trial, 
Schmidt did not present any defense. The 
jury found against Schmidt and the cab 
company, and the court directed a verdict 
for the cab company against Schmidt, for 
the damages awarded Myrtle Coppridge 
against it. Was the taxicab company en- 
titled to a reversal of the judgment ren- 
dered against it? 

The court thought not. It said: “With- 
out doubt, Schmidt’s negligent operation 
of his car was the primary cause of the 
accident. It may be conceded also that 
Travis [cab driver] used ordinary care in 
the operation of his car when he entered 
the intersection without stopping, relying 
on the protection of the stop sign and on 
his judgment of the speed of Schmidt’s car 
and its distance from him, But a taxicab 
operator like any other common carrier 
does not discharge his legal duty by exer- 
cising ordinary care for the safety of his 
passenger. The law holds him to the exer- 
of the highest degree of care... it re- 
mained for the jury to say whether he 
exercised the highest degree of care to 
avoid a collision.” Judgment affirmed.— 
Bell Cab Company Inc. v. Coppridge. 
United States Circuit Court of Appeals, 
District of Columbia. December 9, 1946. 
26 CCH AutomosiLe CAsEs 236. 

Joseph Bulman, Walter M. Bastian, Sidney 
M. Goldstein, for Appellant. 


Rowland F. Kirks, Frank H. Myers, Geoffrey 
Creyke, Jr., for Appellee. 


STREETCAR, GASOLINE TRUCK 
IN COLLISION 


(KANSAS) 


® Streetcar strikes gasoline truck 
Destruction by burning gasoline 
Sufficiency of complaint 


Defendant’s streetcar was proceeding in 
a westbound direction along Kansas Ave- 
nue in Kansas City, the motorman, accord- 
ing to testimony, being distracted and talking 
to passengers either behind him or to his 
side. He didn’t note that plaintiff’s truck, 
fifty to seventy-five feet ahead of him had 
turned north across his track, which was 
permissible, to enter the port of entry. 
At the moment before impact, a passenger 
screamed, but before the streetcar’s brakes 
could be applied, the collision occurred. 
Gasoline spilled over the street, caught fire 
and burned up the car. To plaintiff’s action 
for damages to the destroyed semitrailer 
unit, the streetcar line countered with a 
suit for the destruction of the car by fire. 
There was sharply conflicting evidence as 
to where the streetcar struck the truck. 
After the jury found for the plaintiff, de- 
fendant appealed on the theory that the court 
erred in overruling its demurrer to plaintiff's 
evidence, 

The position of the trial court was sus- 
tained, the upper court saying that the city 
ordinance giving streetcars the right of way 
between intersections didn’t control. “We 
think that not controlling on the demurrer 
when the evidence showed that the driver 
of the transport truck had started to make 
his turn and was actually crossing the 
streetcar tracks before the streetcar had 
crossed Second Street.” The court agreed 
with the trial court’s refusal to strike cer- 
tain findings of the jury, saying that there 
was substantial competent evidence to sus- 
tain their answers. Judgment affirmed.— 
Frogge v. Kansas City Public Service 
Company. Kansas Supreme Court. De- 
cember 7, 1946. 26 CCH AvuTOMOBILE CASEs 
242. 

J. O. Emerson, A. J. Herrod, Fred Robertson, 
Edward M. Boddington, Kansas City, Kan., 


Charles L. Carr, Kansas City, Mo., for Appel- 
lant. 

Blake A. Williamson, Joseph Cohen, James K. 
Cubbison, Lee Vaughan, Kansas City, Kan., 
David H. Bresler, Kansas City, Mo., for Ap- 
pellee. 
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DREDGE WORKER 
BACKS INTO PATH OF AUTO 


(NEBRASKA) 


e Directing transportation of drag line 
dredge 
Absorption in work 
Contributory negligence 





It was dusk. The headlights of the truck 
were turned on, and a large flood light 
lighted the scene. Plaintiff, who was as- 
sisting in the transporting of a drag line 
dredge, lifted some wires so that the equip- 
ment could proceed. He then climbed down 
from the truck and was standing in the 
highway watching to see if the truck would 
clear when he was struck by defendant’s 
passing car. Plaintiff’s assistant had been 
posted down the road to warn traffic, but 
at the time of the accident he had returned 
and was standing in front of the truck. 
Defendant testified that he failed to see 
plaintiff until he was 40 to 50 feet from 
him and that he was driving at a speed of 
30 to 35 miles per hour. Plaintiff was walk- 
ing backwards, and defendant knew that 
plaintiff was oblivious to his approach. 
Although he failed to sound his horn, he 
immediately applied his brakes. The trial 
court submitted the issues of negligence and 
contributory negligence to the jury which 
returned a verdict of $10,500 for plaintiff. 


“We think,” said the upper court, “that 
there is sufficient evidence which ; 
would constitute negligence on the part of 
defendant. Defendant approached the scene 
of the accident at a speed of 30 to 35 miles 
per hour. He saw plaintiff backing toward 
him when he was 40 or 50 feet from him. 
He knew that plaintiff was oblivious to his 
approach because plaintiff was looking in 
the opposite direction. Yet he failed to give 
notice of his approach by sounding his horn. 
We do not think the fact that plaintiff 
became so absorbed in his work as to de- 
tract him from his perilous position is a 
defense to a charge of contributory negli- 
gence, but it is a fact which, if established, 
the jury could consider along with all the 
other evidence and circumstances in deter- 
mining whether plaintiff was guilty of such 
contributory negligence as to bar a re- 
covery.” Although there was evidence war- 
ranting a finding that plaintiff was guilty 
of contributory negligence which was more 
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than slight when compared with the negli- 
gence of defendant, it was not such that the 
court could say as a matter of law that it 
would defeat a recovery. Judgment for 
plaintiff was affrmed.—Thomison v. Bueh- 
ler. Nebraska Supreme Court. December 
20, 1946. 26 CCH AutomosiLe CAsEs 386. 
Lyle Q. Hills, Omaha, Neb., Willard F. Mc- 
Griff, Gering, Neb., for Plaintiff, Appellee. 


Mothersead & Wright, Lewis F. Shull, Scotts- 
bluff, Neb., for Defendant, Appellant. 


Lyle Q. Hills, Omaha, Neb., for Impleaded 
Appellees, Gering, Ft. Laramie Irrigation Dis- 
trict. 


STRUCK BY TRUCK 
AT UNLOADING POINT 


(TENNESSEE) 


® Unloading coal on private property 
Backing truck 
Duty of care 


Deceased was a recorder at the coal un- 
loading dock of T. V. A. When drivers 
brought coal on the premises that T. V. A. 
had bought at the mines, it would be 
weighed, and the drivers would then give 
the deceased the weight and he would 
record it as the drivers turned about and 
backed into stall, preparatory to dumping 
the coal into chutes leading to barges. On 
the occasion in question, deceased had 
taken the weight ticket from the driver, 
Chambers, and the latter was backing into 
his stall. Miller, the deceased, was seen going 
to the runningboard of the truck next to 
Chambers with a message and the next 
thing anyone knew, Miller was found run 
over by the dual wheels of Chambers’ truck. 
The trial court directed a verdict for the 
defendant. Did Chambers owe Miller a 
duty of care to blow his horn, or to other- 
wise warn a person, who might be in such 
a position as Miller. was, that he was back- 
ing up? 


The court thought not, saying, “While 
this was a very unfortunate accident, it 
does not appear to have been due to any 
breach of duty or negligerice of Chambers. 
By no reasonable prudence or foresight 
could he have anticipated or prevented 
what occurred. ... He had a right to as- 
sume that Mr. Miller knew as much about 
the operation as he did and would look out 
Judgment affirmed.— 
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Miller v. Chambers et al. Tennessee Court 
of Appeals, Middle Section at Nashville. 
December 19, 1946. 26 CCH AvTomosILe 
Cases 313. 


BLOWOUT CATAPULTS YOUTH 
FROM BIKE 


(ILLINOIS) 
e@ Control of bike lost 
No contact with truck 





As the fourteen-year-old boy reached a 
point under the viaduct, his bicycle came 
opposite the right rear dual wheels of de- 
fendant’s truck. Suddenly the right rear tire 
of the truck blew out, and plaintiff appeared 
to lose control of his bicycle, which swerved 
and struck the curb, causing him to be 
catapulted over the handlebars. The in- 
juries suffered from the fall resulted in his 
death. The accident occurred about 4:30 
in the afternoon at a time when the weather 
was clear and visibility under the viaduct 
good. There were three occurrence wit- 
nesses, no one of which testified that there 
was any contact between the truck and the 
bicycle. The brakes of the truck were tested 
following the accident and found to be func- 
tioning properly. A puncture was observed 
on the face of the outer right dual tire, but 
the tire was in good condition generally. 


The evidence did not support plaintiff’s 
theory that there was a hiatus in the evi- 
dence as to what occurred immediately after 
the blowout and that during this short in- 
terval the deceased, startled by the loud 
noise of the blowout reverberating under the 
viaduct, was caused to lose his balance and 
veer against the side of the truck, or that 
the truck swerved to the right against the 
bicycle. The determination of the probative 
value of the evidence and the conclusion to 
be drawn from it lay in the hands of the 
jury, and judgment for the truck driver was 
affirmed.—Sullivan, Admx. v. Union Trans- 
fer Company of Omaha. Illinois Appellate 
Court, First District. November 20, 1946. 
Rehearing denied, December 4, 1946. Re- 
leased December 5, 1946. 26 CCH Auto- 
MOBILE Cases 334. 


DEVIATION NO RELEASE 
TO OWNER 


(RHODE ISLAND) 


e Employee’s deviation from permitted 
use 
Common-law principal and agent rule 
Abrogation by statute 








One morning an employee of defendant 
ice company took a truck from the garage 
in order to engage in his duties. This em- 
ployee was permitted to operate the truck 
in the course of his employment, his work- 
day ending at 4:30 in the afternoon. On 
the day in question he failed to return the 
truck, and about eight o’clock in the evening 
he was involved in a collision in which plain- 
tiff was injured. Plaintiff sought recovery 
from the ice company, alleging that it was 
liable for the negligence of its employee. 
Defendant presented evidence that its per- 
mission for the employee to use the truck 
was limited to business hours and the 
normal route. The trial court granted de- 
fendant’s motion for nonsuit, and plaintiff 
appealed, contending that the common-law 
rule that the principal was not legally re- 
sponsible for the acts of his agent while 
acting beyond the scope of his agency had 
been abrogated by Section 10, Chapter 98, 
Laws 1938, as amended by Chapter 86/7, 
Laws 1940. 


“In our opinion it is clear,” the court 
declared, “that where consent to operate is 
proved, the part of Section 10 with which 
we are here concerned created a new lia- 
bility which attached to the owner of an 
automobile:who permitted another, not his 
bailee or lessee, to operate it upon the 
public highway. Any construction of 
the statute that would allow the employer 

to show that the initial consent was 
limited to the normal working time of his 
servant and confined to the normal route 

would have the effect of restoring 
certain common-law defenses which the 
statute was designed to abrogate.” Plain- 
tiff’s exception was sustained and the cause 
remitted for further proceedings.—Baker v. 
Rhode Island Ice Company. Rhode Island 
Supreme Court. December 20, 1946. 26 
CCH AvToMOBILE CASEs 339. 
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THE RIGID RULES BEND 


(NEW YORK) 


e@ Rescuer injured 
Legal duty owed rescurer 


Plaintiff, an invitee of the tenants on 
defendant's farm, saw defendant’s car start- 
ing to move down the incline. At this time 
defendant was engaged in picking up some 
soft drink bottles which were lying in the 
path of her car. “Look out,” plaintiff 
halloed to defendant and then rushed down 
and pushed her out of the path of the ap- 
proaching car to safety. In order to rescue 
defendant, plaintiff was obliged to get into 
the pathway of defendant’s car, and before 
he could extricate himself he was struck by 
the moving vehicle. Suing to recover for 
his injuries, plaintiff alleged that plaintiff 
parked her automobile on a downgrade 
without applying the emergency brake or 
placing the automobile in gear. Defendant 
claimed that plaintiff was a mere licensee 
when he sustained his injuries; that she 
owed plaintiff no duty except to refrain 
from wantonly or intentionally injuring 
him; that she was guilty of no actionable 
negligence which contributed to plaintiff's 
injuries; and that she could be guilty of 
no actionable negligence against herself. 


Decided the court: “We think the park- 
ing of the car on the incline constituted an 
act of affirmative negligence. .. . Obviously 
plaintiff was not a trespasser while he was 
engaged in the act of rescuing the defend- 
ant. He was under an obligation to her to 
make the effort if he reasonably could do 
so.... The rigid rules of an action at law 
for negligence bend before a situation where 
the life of a person is imperilled and without 
penalty to his rights permit a casual by- 
stander to take risks in the attempt to save 
life which would be prohibited under any 
other circumstances. Danger invites 
rescue. ... We think the defendant, by park- 
ing her car as she did, exposed herself to 
undue risk of injury. Her act in that respect 
was wrongful to the plaintiff since it 
brought about an undue risk or injury to 
him, causing him to undertake her rescue 
to his injury and damage. We think there 
was a legal duty owing by the defendant 
to the plaintiff not to create an undue risk 
of injury to him... .” Judgment for plain- 
tiff was affirmed.—Carney v. Buyea. New 


York Supreme Court, Appellate Division, 
Fourth Department. November 7, 1946, 26 
CCH AUTOMOBILE CASEs 336. 


UNLIGHTED BICYCLE STRUCK 
FROM REAR 


(WASHINGTON) 


®@ Motorist on wrong side of road 
Proximate cause 


Plaintiff's son was found lying in the 
street in a pool of blood. It did not appear 
where his bicycle ultimately landed. The 
accident occurred at a time when the 
bicyclist was near a street lamp and a 
lighted store. There was evidence that de- 
fendants’ automobile was being operated on 
the wrong side of the street and that the 
driver failed to see the bicycle before the 
collision. The trial court granted defend- 
ants’ motion for a directed verdict and 
dismissed the action. 


Taken in the light most favorable to 
plaintiffs, the direct and circumstantial evi- 
dence established defendant driver’s primary 
negligence in that a proximate cause of the 
collision was the presence of his automobile 
on the wrong side of the road, which was 
not shown to be without fault. The question, 
however, was whether the decedent was 
guilty of contributory negligence as a mat- 
ter of law, so that the case should have been 
taken from the jury, in operating his bicycle 
at night without a headlight in violation 
of the statute. If defendant driver kept a 
proper lookout and could not see the bicycle 
because it had no headlight as required by 
law, then the failure to carry such a light 
would clearly be a proximate cause of the 
accident. However, the court did not believe 
that the record warranted it in stating, as 
a matter of law, that defendant looked and 
that defendant could not see the bicycle. It 
was a question of fact for the jury. Believing 
that reasonable minds could differ upon the 
proposition that, but for the absence of 
lights on the bicycle, the accident would not 
have occurred, the court held that it was 
error to withdraw the case from the jury 
Judgment for defendants was reversed and 
the cause remanded with directions to grant 
a new trial.—Everest et al. v. Riecken et al., 
Washington Supreme Court. November 29, 
1946. 26 CCH AvuTomosiLe Cases 352. 
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Fire Insurance Page 


Company |Vaives Timely Filing Re- 
quirement (Wis.) 63 

Delay Bars Right To Appeal (Mo.) 64 

Rug Worth Only $8,000; WW’ould Bring 
$15,000 (Pa.) 66 


Windstorm Insurance 


It Was The Wind, Not The Snow 
(Pa.) siete peace, |e 

1944 Hurricane Lifts Home from 
Foundations (Pa.) 65 


SUVUUUETT TOUTED 


COMPANY WAIVES 
TIMELY FILING REQUIREMENT 


(WISCONSIN) 


e Barn damaged by fire 
What is a total loss? 
Timely filing requirement 





When Louis Fischer’s barn burned, de- 
fendant’s secretary informed plaintiff that 
“he would take care of things.” Later 
plaintiff demanded payment and the secre- 
tary had him join in signing an agreement 
to appoint one of two appraisers who were 
to select an umpire to adjust the loss of the 
barn. No appraisal was ever made, but, as 
plaintiff alleged, it was this and other con- 
duct that prevented plaintiff from preparing 
and filing a proof of loss within the time 
specified by the policy. On trial, a verdict 
was returned for the plaintiff in the amount 
of $3944. It is defendant’s contention upon 
appeal that the verdict is unsupported by 
the evidence, both as to a total loss and 
as to a waiver of a proof of loss. 


UU UUEULUEEOOEUAEDOAL DALLA UOUEOUDETATELA EEDA 


FIRE AND CASUALTY 


Casualty Insurance Page 
Black Jack Insurance (Tenn.) 67 
Jewelry Stolen from Gift Shop 
(D. C.) 68 
Money Mystery (N. C.) 68 
Panel Board Flash Fire Injures Sub- 
contractor's Employees (Cal.) 66 


Crop Insurance 


Insurance By Estoppel (Idaho) 64 


Furrier’s Insurance 
Fur Coat Lost in Storage (IIl.) 67 


VUUVOLEUDDETTOENODELAEU ETAT 


The upper court disagreed. On the sub- 
ject of total loss the court said: “There was 
evidence which the jury could consider 
credible and sufficient to find that as a result 
of the fire the barn had lost its character 
and identity as a barn; that the concrete 
walls could not be utilized as a barn or 
foundation for a new superstructure for a 
hay mow; and that the expense of removal 
of the salvagable material would exceed the 
value thereof. Consequently it was within 
the province of the jury to find as it did, 
that as a result of the damage caused by 
the fire the barn was a total loss within the 
meaning of that term.” Proceeding to the 
question of waiver it was the court’s deci- 
sion that, “The acts and conduct of Hull 
[company secretary] throughout the con- 
tinuing negotiations warranted a find- 
ing that defendant by its course of conduct 
induced plaintiff to suspend proceedings and 
delay his action until after the expiration 
of the twelve month: period after the fire, 
and that therefore the policy provision, re- 
quiring suit to be brought within twelve 
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months after the fire, was waived by the 
defendant as the jury found.” Judgment 
affirmed.—Fischer v. Harmony Town Insur- 
ance Company. Wisconsin Supreme Court. 
November 26, 1946. 6 CCH Fire Anp Cas- 
UALTY CAsEs 205. 

McGowan & Geffs, Janesville, Wis., for Re- 
spondent. 


Stanley W. Slagg, Edgerton, Wis., for Ap- 
pellant. 


DELAY BARS RIGHT TO APPEAL 


(MISSOURI) 


e Fire insurance contract 
Coinsurance clause 
Timeliness of appeal 


When a fire loss had been adjusted at 
less than the full damage done, under the 
coinsurance clause attached to the policy, 
and the insurers had paid their proportion- 
ate share, the plaintiff brought this action 
to recover the difference between the de- 
fendant insurer’s proportionate share of the 
entire loss and what he had already recov- 
ered, and to have the coinsurance clause 
declared invalid. The trial court found that 
the coinsurance clause was valid and in full 
force and effect. Following the denial of 
a motion for a new trial, plaintiff appealed. 

The court denied the appeal on grounds 
that the plaintiff had not complied with the 
statutory requirements as to time for filing 
the appeal. Missouri requires that an appeal 
must be taken within 90 days following the 
making of a motion for a new trial at which 
time the judgment automatically becomes 
final, or, within 10 days of the denial of a 
motion. The decision on the motion was 
not handed down within the ninety day 
period. The court, thus declared that it was 
void and that the appeal should have been 
taken within 10 days after the 90 days 
allowed for the court to rule on the motion 
for a new trial. In this instance the appeal 
was made on the eleventh day. The court 
declared: “The courts have rightly taken 
advantage of whatever latitude may reason- 
ably exist for giving the new code and rules 
such liberal construction as will promote 
justice, minimize the number of cases dis- 
posed of on procedural questions, and facili- 
tate the disposition of cases on their merits. 
However, there are certain matters, includ- 
ing the necessity for the timely filing of a 


notice of appeal, as to which the courts are 
left with no discretion. In view of 
all this we have no recourse but to 
dismiss the appeal.” Templeton et al. v. 
Insurance Company of North America of 
Pennsylvania. St. Louis Court of Appeals, 
Missouri. December 17, 1946. 6 CCH Fire 
AND CASUALTY Cases 213. 

James P. Hawkins, Buffalo, Mo., Samuel 
Richeson, Potosi, Mo., C. W. Crossan, 1104 
Scarritt Bldg., Kansas City, Mo., for Appellants. 


Farrington & Curtis, Arthur M. Curtis, 1010 
Landers Bldg., Springfield, Mo., for Respondent. 


INSURANCE BY ESTOPPEL 


(IDAHO) 
e Crop insurance policy 
Wheat killed by drouth 
Equitable estoppel 


The Merrills owned and operated about 
460 acres in Bonneville County. In the fall 
of 1944, they planted 400 acres of fall wheat 
which was winter killed. In the spring of 
1945, they recultivated this land and planted 
the entire 460 acres with spring wheat. That 
same spring, they contacted the local affiliate 
of the Federal Crop Insurance Corporation 
concerning insurance on their crop. They 
gave notice about the fall wheat that had 
been killed, and about the replanting with 
spring wheat, and were told that the crop 
was insurable. They applied for and their 
application was accepted for insurance for 
1945, 1946 and 1947. In 1945, the crop was 
injured by a drouth and the insurer was 
notified. Subsequently a premium notice 
was sent to the Merrills which was paid. 
At a later date the insurer notified them 
that no recovery could be had because, by 
their regulations, such a crop was not insur- 
able. The trial court found for the Mer- 
rills and the sole question upon appeal is 
whether the contract of insurance is void by 
reason of the regulations adopted by the 
insurer. 


The court thought not, saying: ‘The re- 
spondents knew nothing about the existence 
of this regulation at the time they made 
application for insurance . . . The rule that 
an insurance company will not be permitted 
to defeat a recovery upon a policy issued 
by it, by proving the existence of facts 
which would render it void, where it had 
full knowledge of such facts when the pol- 
icy was issued, is well established by the 
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authorities in this state These rules 
would fix the liability of the appellant if it 
were a private corporation Under the 
facts of this case all of the elements of 
equitable estoppel are present . . . “The 
substantial considerations underlying the 
doctrine of estoppel apply to government as 
well as to individuals’ . . . It is now 
estopped from denying the validity of the 
insurance contract.” Judgment affirmed.— 
Merrill et al. v. The Federal Crop Insurance 
Corporation. Idaho Supreme Court. No- 
vember 28, 1946. 6 CCH Fire anp CASUALTY 
Cases 210. 

John A. Carver, E. H. Casterlin, Boise, Idaho, 
for Appellant. 


A. A. Merrill, Idaho Falls, Idaho, for Re- 
spondents., 


IT WAS THE WIND, 
NOT THE SNOW 


(PENNSYLVANIA) 
e Fire insurance policy covering loss 
by windstorm 
Collapse of building walls 
Function of jury 





A fire insurance policy, extended to cover 


loss by windstorm, insured a terminal ware- 
house building. It was claimed that owing 
to the wind, forty feet of the terminal ware- 
house building were blown down and sixty 
feet of the roof were damaged. The defense 
was predicated upon the fact that it was an 
excessive amount of snow and ice upon the 


roof that did the damage. The jury re- 
turned a verdict for the plaintiff. An ap- 
peal followed the court’s refusal of a new 
trial or a judgment non obstante veredicto. 
The appellate court agreed with the con- 
clusions of the trial court. It said that the 
testimony of an expert rifleman as to the 
velocity of the wind was not proper, but 
inasmuch as he had testified to what he 
had seen, i. e., the weaving of the building 
walls, the testimony was competent and not 
prejudicial, and its credibility was a matter 
for the jury. The court went on to over- 
rule other assignments of error and agreed 
that the trial court’s charge to the effect 
that plaintiff had to show by fair prepon- 
derance of the credible ‘evidence that the 
building was damaged by windstorm, was 
accurate. Judgment affirmed.—Metz v. The 


Travelers Fire Insurance Company, Hart- 
ford, Connecticut. Pennsylvania Supreme 
Court, Western District. November 25, 
1946. 6 CCH Fire Anp Casuatty Cases 193. 
Brooks, Curtze & Silin, John B. Brooks, 610 
Marine Bank Bldg., Erie, Pa., for Appellant. 


English, Quinn, Leemhuis & Tayntor, 1415 
G. Daniel Baldwin Bldg., Erie, Pa., for Ap- 
pellee. 


1944 HURRICANE LIFTS HOME 
FROM FOUNDATIONS 


(PENNSYLVANIA) 


® Windstorm insurance 
Damage to dwelling 
Proximate cause 





The hurricane of September 14, 1944, 
swept Long Beach Island with its 91 mile 
an hour velocity, thus, according to plain- 
tiff, causing direct loss and damage to plain- 
tiff’s home. Plaintiff brought an action under 
his windstorm policy and defendant defended 
on the ground that the damage was caused, 
not by the wind, but rather by a tidal wave 
and high water, coverage for which was 
excluded by the policy. The jury rendered 
a verdict for the plaintiff and the question 
upon appeal was whether it was permissible 
to show damage to other buildings on Long 
Beach Island, and to exclude testimony as 
to the damage done by a hurricane in Florida, 
as well as a hypothetical question put to a 
witness as to what damage a _ hurricane 
could do. 


The court approved of the action of the 
trial court. It declared: “The burden was 
on the plaintiff to show that the risk insured 
against (wind) was the proximate cause of 
the loss in order for him to recover, al- 
though a peril excluded from the policy 
(water) may have remotely or incidentally 
contributed thereto The jury by its 
verdict resolved the question of fact in favor 
of the plaintiff the testimony offered 
by the plaintiff was fully sufficient for the 
jury to draw the conclusion that the direct 
and proximate cause of the damage was 
the hurricane wind ” Respecting the 
testimony admitted relative to damage to 
other buildings, the court added: “This was 
clearly admissible to establish the fact that 
Long Beach Island was swept by a hurri- 
cane on Septmber 14, 1944.” On the subject 
of the other errors assigned, i. e., what a 
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hurricane did in Florida and, what a hurri- 
cane could do, it declared on the first point: 
“The rejection of the testimony was within 
the discretion of the trial judge,” and on 
the second one: “It is a matter of common 
knowledge that the damage done by hurri- 
canes is unpredictable. Consequently an 
opinion whether a hurricane would or would 
not do anything would be pure guesswork. 
There are variants as the witness admitted 
and his opinion would have been valueless 
to a jury.” Judgment affirmed.—Marks v. 
Lumberman’s Insurance Company of Phila- 
delphia. Pennsylvania Superior Court, 
Philadelphia District. December 11, 1946. 
6 CCH Fire ann CAsuatty Cases 215, 

C. L. Cushmore, Jr., White & Williams, Land 
Title Bldg., Philadelphia, Pa., for Appellant. 

Morton P. Rome, Stanley Folz, Sundheim, 


Folz, Kamsler & Goodis, 1632 Bankers’ Secu- 
rities Bldg., Philadelphia, Pa., for Appellee. 


PANEL BOARD FLASH FIRE INJURES 
SUBCONTRACTOR’S EMPLOYEES 


(CALIFORNIA) 
e Injury to subcontractor’s employees 
Construction of public liability 
policies 





Callahan, Miller and Hollingsworth were 
employees of a subcontractor working for 
Chrysler. They were injured working upon 
the installation of a panel control board, 
when one of the tools with which Miller 
was working shorted part of the board and 
caused a flash fire, although they had ap- 
parently disconnected the board in accord- 
ance with the instructions of a Chrysler 
employee named Duncan, Chrysler com- 
promised Miller and Callahan’s claim while 
suit was in progress. Two insurers, the 
Hartford and the Royal, both of which fur- 
nished public liability insurance for Chrysler, 
questioned their liability but settled with 
Chrysler for fifty cents on the dollar in 
return for an agreement whereby either in- 
surer could sue the other in the name of 
Chrysler for a judicial determination of the 
liabilities under the respective policies. 
Hartford brought the action, and, upon trial 
it was determined that Royal was not liable 
and that Royal recover the money it had 
paid Chrysler. 


The appellate court agreed with the deci- 
sion of the trial court. It construed the 


Royal policy which afforded coverage for 
accidents arising out of work let or sublet 
to independent contractors, except that 
caused or sustained by any employee of the 
insured in this manner: “It was Chrysler’s 
own negligence, through the agency of its 
employee Duncan, which was the cause, and, 
under such circumstances liability is not 
imposed upon Royal under the terms of its 
insurance contract.” It agreed that Hart- 
ford was liable under its policy providing 
coverage for legal liability arising out of the 
“existence, maintenance or use of the prop- 
erty in connection with the conduct of the 
named Insured’s business saying: 
“Hartford concedes that it would be liable 
under the terms of the policy if it were not 
for the exclusion concerning the 
hazard of work let or sublet to independent 
contractors It seems readily apparent 
that the installation was necessary 
to the business of the insured . . . The 
injuries were sustained from the neg- 
ligent acts of its employee Duncan and did 
not arise out of work let or sublet to anyone 

The exclusion is not of persons work- 
ing for an independent contractor but for 
liability arising out of the work let or sub- 
let to such contractor.” Judgment affirmed. 
—Chrysler Motors of California v. Royal 
Indemnity Company, Hartford Accident & 
Indemnity Company. California District 
Court of Appeal, Second District, Division 
Three. November 15, 1946. 6 CCH Fire 
AND CASUALTY Cases 196, 


Wright & Millikan, for Appellants. 


Tripp, Callaway, Sampson & Dryden, for Re- 
spondent. 


RUG WORTH ONLY $8,000; 
WOULD BRING $15,000 


(PENNSYLVANIA) 


@ Oriental rug damaged by fire 
Valuation of rug 
Damages 


Mr. Klauss, now deceased, purchased a 
hand-made Kashan rug for $8,000 in 1928. 
It was burned in a fire at Brand’s Auction 
House at Atlantic City to such an extent 
that the salvage value at the time of trial 
was but $300. In an action upon a fire 
insurance policy, it was solely a question 
of determining the value of the rug at the 
date of the fire. There was much expert 
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testimony upon trial. One of defendant’s 
witnesses said that it was worth $4,000, 
another, less than $4,000, and another $5,000. 
The latter, upon questioning, said that upon 
auction, it might bring $15,000, at the same 
time saying that it had not increased in 
value since its date of purchase. 


The court ruled that the plaintiff was en- 
titled to recover $8,000 and gave what re- 
mained of the rug over to the defendant.— 
Klauss v. Insurance Company of North 
America. United States District Court, 
Eastern District of Pennsylvania. August 
12, 1946. 6 CCH Fire ANp CASUALTY CASES 
209. 

Robert T. McCracken, Richard E. McDevitt, 
Philadelphia, Pa., for Plaintiff. 


Joseph W. Henderson, Philadelphia, Pa., for 
Defendant. 


BLACK JACK INSURANCE 


(TENNESSEE) 


e Pariphymosis condition 
Coverage of policy 


Eastern, a seven-year-old black jack, was 
purchased by plaintiff through the Farm 
Security Administration, which loaned him 
money for the purpose and required an in- 
surance policy to be carried on the jack. 
The policy on the life of the animal insured 
against loss resulting from death caused by 
disease, accidental injury, fire or lightning. 
It also included liability in the event it 
became necessary, for humane considera- 
tion, to destroy the animal because of its 
having been accidentally crippled or maimed. 
A certificate from a licensed veterinarian 
certifying that destruction was necessary 
or written consent of the: insurer was re- 
quired. The policy specifically excluded 
from coverage loss resulting from deprecia- 
tion in value caused by any animal becom- 
ing unfit for or incapable of fulfilling the 
functions or duties for which it was kept. 
During the term of the policy, plaintiff's 
jack suffered a condition known as pari- 
phymosis, rendering him wholly unfit for 
the purpose for which he was kept. He had 
been valuable as a breeding animal, but was 
of no value for any other purpose. When 
asked why he did not destroy the animal, 
the veterinarian stated that the jack was 
a valuable breeding animal, and knowing 


that that type of injury healed slowly, he 
wanted to give him every chance for re- 
covery. 

The jack being alive at the time of suit, 
there was no liability under the terms of 
the policy. There was no error in excluding 
from the jury certain statements alleged to 
have been made by the special representa- 
tive of defendant to the effect that if the 
jack got injured the company would pay. 
A parol contract is not valid except when 
made to cover the property from the time of 
application to the time usual and necessary 
to write and deliver ‘the policy, and the 
agent had no authority to, by parol, extend 
the coverage of a policy to a loss specifi- 
cally excluded. Judgment dismissing the 
suit was affirmed.—Parks v. Hartford Ac- 
cident and Indcmnity Company. Tennes- 
see Court of Appeals. December 18, 1946. 
6 CCH Fire aNnp Casuatty CASEs 220. 
on B. Jackson, Shelbyville, Tenh,., for Plain- 


Myers & Snerly, Chicago, Ill., Edwin T. Nance, 
Shelbyville, Tenn., for Defendant. 


FUR COAT LOST IN STORAGE 


(ILLINOIS) 


e Furriers’ Customers Basic Policy 
Customer’s direct action against 
insurer 
Privity of contract 


Plaintiff had stored her Canadian beaver 
fur coat with defendant furrier. When she 
requested return of the coat, defendant was 
unable to deliver it to her, the coat having 
been lost or stolen. Defendant insurance 
company had issued a Furriers’ Customers 
Basic Policy to the furrier, and plaintiff con- 
tended that she was entitled to be indemni- 
fied under the provisions of the policy. The 
policy contemplated a rider or riders of 
endorsement and insured the furrier ~ for 
his “account and for account of customers 
hereinafter described” as bailee for prop- 
erty accepted by him for storage. He be- 
came the assured while the property was 
in his custody when he issued a receipt 
under which he agreed to affect insurance 
on the property. The Furriers’ Customers 
Personal Policy Endorsement contemplated 
the issuance of policies to the customers 
themselves in the manner provided therein. 
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The furrier pays one premium for the risk 
which the insurance company assumes as 
to him as bailee, and when the customer 
becomes an assured, he or she is required 
to pay a premium for the policy issued to 
him or her. No policy was issued to plain- 
tiff under the provisions of the endorsement. 

Declared the court: “The policy, together 
with the endorsement attached thereto, ex- 
pressed the clear intention of the parties 
that the complete policy and endorsement 
would protect the customer only when the 
method prescribed in the endorsement was 
carried out by the issuance of an additional 
policy to the customer in the manner de- 
scribed in the master policy, and not before. 
Only under such circumstances against the 
insurance company, and until then there 
would be no privity of contract between 
her and the insurance company which 
would afford a basis for recovery.” Judg- 
ment of the trial court, which struck the 
count against the insurance company, was 
affirmed.—Mosel v. Tucker, d.b.a. Tucker 
Furs, Globe and Rutgers Fire Insurance 
Co., Appellee. Illinois Appellate Court, First 
District. November 19, 1946. Released De- 
cember 3, 1946. 6 CCH Fire anp CASUALTY 
Cases 223. 

Paul H. Heineke, for Appellant. 

Samuel Levin, for Appellee. 


JEWELRY STOLEN 
FROM GIFT SHOP 


(DISTRICT OF COLUMBIA) 


e Theft insurance 
Oral contract 
Agent’s authority 


Between nine and ten o’clock at night 
some jewelry was stolen from plaintiff's 
gift shop while it was open for business. 
Plaintiff sought recovery under an alleged 
contract of theft insurance against defend- 
ant Wolf & Cohen, Inc., licensed as an in- 
surance agent in the District of Columbia, 
and against Century Indemnity Company, 
licensed to engage in the business of insur- 
ance in the District. According to plaintiff, 
he had asked Feldman, an insurance solici- 
tor, for full coverage insurance for his gift 
shop; that he received from Feldman cer- 
tain policies of fire insurance issued through 
the office of Wolf & Cohen, Inc.; that he 


did not receive a theft policy; and that when 
he asked Feldman for theft insurance, he 
was told that he was covered. Wolf & 
Cohen had bound Century Indemnity on an 
open stock burglary policy, but the policy 
covered the contents of the shop only while 
it was not open for business. Feldman’s 
version was that he had never discussed 
theft insurance with plaintiff; that plaintiff 
had requested fire and burglary insurance; 
and that their conversations were limited 
to open stock burglary insurance; and that 
he was not authorized to bind Wolf & Cohen. 


The court thought it clear that authority 
in Feldman to bind defendants was estab- 
lished. A soliciting agent has no authority 
to make an oral contract of insurance. Al- 
though the test for determining whether 
an agent is a general or soliciting agent is 
elusive, a general agent is ordinarily one 
who is authorized to accept risks, agree 
upon and settle terms of insurance contracts, 
issue and renew policies, whereas a solicit- 
ing agent merely procures the applications, 
collects the premiums and delivers policies. 
There was no evidence whatever from which 
a jury could have concluded that Feldman 
had authority to bind either defendant on 
an oral contract, and the trial judge properly 
directed a verdict for defendants.—Resnick, 
d.b.a. Strand Gift Shop v. Wolf & Cohen, 
Inc., et al. Municipal Court of Appeals, 
District of Columbia. December 4, 1946. 
6 CCH Fire anp CASUALTY Cases 217. 

I. H. Halpern, for Appellant. 

Warren E. Magee, for Appellees. 


MONEY MYSTERY 


(NORTH CAROLINA) 


@ Vanishing on fishing trip 
Presumption of theft 


Plaintiff put $97 in currency in his pocket 
and went on a fishing trip with a friend. 
The boat capsized, and he was thrown in 
the water. After recovering his tackle, poles, 
and other articles of personal property in 
the boat, he went ashore. After emerging 
from the lake, he, for the first time since 
leaving home, felt for his money and dis- 
covered that it had disappeared. Plaintiff 
was insured against loss by theft under a 
policy which provided that the word theft 
included larceny, burglary and robbery, and 
that mysterious disappearance of any in- 
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sured property would be presumed to be However, under the issues submitted, the 
due to theft. The trial court rendered judg- jury found the existence of the presump- 
ment for plaintiff. tion, but not of the fact of larceny or theft. 
Proof of the mysterious disappearance of Consequently, the verdict was insufficient 
insured property, nothing else appearing, is '© Support a judgment, and an issue in the 
proof of theft. But it does not constitute mature of one tendered by defendant, which 
an irrebuttable presumption. Theft is taken Teauired the jury to find specifically that 
for granted unless the contrary is made to the property was or was not stolen, should 
appear. The court concluded that there was be submitted. The cause was remanded for 
evidence tending to show a “mysterious dis- @ N€W trial.—Davis v. St. Paul Mercury & 
appearance” of the money. How did it get Indemnity Company. North Carolina Su- 
out of his pocket? When did he cease to Preme Court. December 5, 1946. 6 CCH 
have it? Where did it vanish? If it was FIRE AND Casuatty Cases 225. 
rity lost when he fell into the water, why didn’t A. C. Davis, for Plaintiff, Appellee. 


ab- it come to the surface? This alone was Sapp & Moore, for Defendant, Appellant. 
rity sufficient to repel the motion to dismiss. 
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The hotel exposition in New York recently exhibited a device which should 
tend to reduce the tremendous loss of life and property damage occasioned by 
ons, hotel fires recently. It calls for a fire alert by radio. Those hotels who have a 
cies. radio system installed will warn its tenants of a fire, by shutting off the pro- 
hich grams, advising of the fire and giving instructions as to what conduct to adopt. 
man Tor those rooms where the radio is not turned on, its amplifying system is turned 

on on and warning is given to the occupants. 
erly 
lick, 


hen, Non-Compensability of Heart Attack Cases 

eals, : pba % 

O46. A policy seems to have been adopted by the Michigan Supreme Court to 
the effect that heart attack cases are non-compensable. Three recent cases indi- 


cate awards which were made to employees for such a condition ostensibly 
growing out of the employment having been overturned. The theory of the 
refusal to grant such relief was that the grants were predicated upon guesswork 


and theory and that there was no proof that the injury or death arose out of the 
occupation. 


Mr. Average Citizen on Financial Responsibility 


icket The National Underwriter for December 12th reported the complaint of a 
iend Kentucky citizen given to a Louisville newspaper on the subject of the Kentucky 
ni Financial Responsibility Law that goes into effect on January Ist: 


poles, “Who sponsored the law for the motorist to have to pay $31 a year 


ty in extra to drive a car or truck? I know insurance companies are behind it, 
rging but who put it over on us while our backs were turned? Already we were 
since burdened with taxes on motor vehicles, then along comes some small time 
Hitler and tells us that we must pay to insurance companies a certain amount 
each year or forfeit our right to operate our own property. Sure I’ll have to 
pay the $31 and I’ll also have to take that much away from my wife, my~ 
children and myself to pay it. Like many thousands of others I don’t want 
to pay, but what can a man do who uses a truck to make a living except to 
render unto Caesar the taxes imposed.” 
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ACQUIESCENCE IN FRAUD 


(WEST VIRGINIA) 
®@ Misrepresentations in application 
Knowledge acquired 
Continued acceptance of premiums 





In September, 1943, plaintiff applied for 
and was issued a family hospital and surgi- 
cal operation indemnity policy of insurance. 
In the application she denied that she had 
had any sickness or had received any medi- 
cal or surgical advice or treatment within 
the previous two years, asserted that she 
was in good health and free from physical 
impairment, and agreed that falsity of any 
answers would bar the right to recover if 
they materially affected the acceptance of 
the risk. The policy was secured through 
the company’s “District Managers,” Kana- 


wha Valley Insurance Agency. Premiums 
were paid every three months. On April 
6, 1944, plaintiff went to a doctor for a pel- 
vic examination and was referred to the 
Staats Hospital. An X-ray disclosed a 
diseased gall bladder. At the time of her 
admission to the hospital, plaintiff gave a 
history of having had some attacks of sore- 
ness across the abdomen for the past two 
or three years, frequent headaches, spells of 
cramping in the upper abdomen, nausea and 
gaseous distention. On April 14, 1944, plain- 
tiff underwent an operation which was the 
basis of the claimed loss. By letter of May 
26, 1944, defendant’s agent denied liability 
on the ground of false answers in the ap- 
plication. 


But plaintiff contended that defendant 
waived the effect of the falsity of the answers 
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by the acceptance of premiums after de- 
fendant’s letter of denial of liability and 
knowledge of the falsity of the answers. 
The court agreed. By the acceptance of the 
policy through the Kanawha Valley Insur- 
ance Agency, coupled with defendant’s ac- 
quiescence in the payment of premiums to 
that agency on a quarterly basis, the agency 
was clothed with at least apparent authority 
to carry out that practice. The acceptance 
of premiums by the Kanawha Agency, after 
defendant’s knowledge of the falsity of the 
answers, together with defendant’s silence 
as to the right of the agency to accept the 
premiums in those circumstances, amounted 
to an acquiescence on defendant’s part and 
estopped it from asserting any right it might 
have had to avoid the policy. Judgment 
for plaintiff was affirmed.—Jarvis v. Penn- 
sylvania Casualty Company. West Virginia 
Supreme Court of Appeals. Filed Novem- 
ber 12, 1946. 12 CCH Lure Cases 185. 

William S. Ryan, Spencer, W. Va., for Plain- 
tiff in Error. 


Harper & Baker, Spencer, W. Va., for Defend- 
ant in Error. 


CAR PUSHER COLLAPSES 


(WASHINGTON) 


@ Double indemnity 
Pre-existing arteriosclerosis 
Accidental means v. voluntary act 


Mr. Evans was accustomed to performing 
the usual duties about his home, which con- 
sisted mainly of mowing the lawn. He was 
sixty-one years of age, five feet eight inches 
tall, weighed 155 pounds, and was appar- 
ently in good health. Having made a Sun- 
day morning call upon friends, the insured 
and his wife returned to their car, which 
stubbornly refused to budge. Mr. Evans 
released the breaks and pushed the car to a 
point where a steep descending grade com- 
menced, Just as he reached the door of the 
car, he collapsed. The death certificate 
listed as “immediate cause of death coronary 
thrombosis due to arteriosclerosis. Evans’ 
policy provided for double indemnity in the 
event of death as the result, directly and 
independently of all other causes, of bodily 
injuries sustained through external, violent 
and accidental means, provided that death 
was not caused by or contributed to directly 
or indirectly, or wholly or partially, by 
disease or bodily or mental infirmity. 


“The pushing of the automobile,” declared 
the court, “was the means by which the 
injury was caused, and there was nothing 
unforeseen, involuntary, or unexpected in 
the act in which the insured was engaged 
from the time he started his car by pushing 
his foot on the pavement until he collapsed. 
There was no stumbling, slipping, or falling 
in his movements. . . . The conclusion we 
must reach is that accident is never 
present when a deliberate act is performed, 
unless some additional, unexpected, inde- 
pendent, and unforeseen happening occurs 
which produces or brings about the result 
of injury or death.” Judgment for the bene- 
ficiary was reversed.—Evans v. Metropoli- 
tan Life Insurance Company et al. Washington 
Supreme Court. December 5, 1946. 12 CCH 
Lire CAseEs 195, 

Preston, Thorgrimson, Horowitz & Turner, 
Metzger, Blair & Gardner, for Appellants. 


W. W. Mount, John D. Carmody, for Re- 
spondent. 


CHANGING THE BENEFICIARY 
BY ORAL GIFT 


(ALABAMA) 





e Prior written change 
Mental capacity 


Samantha Whatley died of cancer. She 
became ill about October, 1944. Her hus- 
band gave up his job to look after her 
during her last illness, and her sister came 
to live with them in order to aid in her 
nursing and care. About January 1, 1945, 
until her death in November, 1945, she took 
opiates and narcotics under the direction of 
her physician. The amounts were consider- 
ably increased from time to time as the ill- 
ness progressed. On May 21, 1945, the name 
of the beneficiary in her policy of life insur- 
ance was changed by written endorsement 
on the policy to her sister. There was 
testimony tending to show that Samantha 
was of unsound mind at the time of the 
change, and there was evidence tending to 
show that she was able to go in person to 
the branch office of the company to make 
the change. A lady who worked around the 
house from November, 1944, until Saman- 
tha’s death testified that the feeling between 
the sister and the husband was bad; that 
she had heard a conversation between Sam- 
antha and her husband sometime in June 
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or July, 1945, at which time Samantha told 
him to take the insurance papers and put 
them in a safe, that her sister had had her 
sign some papers in town, and that she 
wanted him to have the proceeds. The wit- 
ness saw the husband accept the papers 
from his wife’s hands. 


The court submitted the case to the jury 
on two issues, namely, the mental condition 
of the wife at the time of the change in 
beneficiary, and the alleged change in bene- 
ficiary by gift from Samantha to her hus- 
band. The jury found for the husband. The 
reviewing court could discern no error. 
“Limitations in the policy as to the method 
of changing the beneficiary are solely for 
the benefit of the company. The beneficiary 
may be changed by gifts, where the right 
to change the name of the beneficiary is 
reserved by the insured.”—Hutchins v. 
Whatley. Alabama Supreme Court. 12 
CCH Lire Cases 155. 

C. W. Gross, Tuscaloosa, Ala., for Appellant. 


Ross, Ross & Ross, 1822'4 Third Ave., Besse- 
mer, Ala., for Appellee. 


COMITY DOES NOT AVAIL 
DIVORCED WIFE 





(TEXAS) 
@ Rival claimants 


Foreign contract 
Insurable interest rule 


An Oklahoma corporation applied for and 
obtained from a Massachusetts insurance 
company a group life insurance policy cov- 
ering its employees. A certificate was de- 
livered to the insured at his home in Oklahoma, 
said certificate naming his wife, Katherine 
Dial as beneficiary. Thereafter, the in- 
sured was transferred to Texas, where he 
was divorced from his wife and where he 
remained until his death. The policy pro- 
vided that if there were no beneficiary, the 
proceeds would be payable to the surviving 
wife or husband, if any, or if no surviving 
wife or husband, to the children of the de- 
ceased. There were children, in this in- 
stance, by the insured’s first marriage. The 
sole issue in the case, according to plaintiff, 
was whether Texas courts would recognize 
and enforce substantive rights grounded on 
a foreign contract according to the lex loci 
contractus, even though such rights might 


not exist if the contract had been a Texas 
contract. The divorced wife argued that 
the contract was entered into in Oklahoma 
and was issued in Massachusetts and that 
both of these states recognize the rule which 
authorizes a divorced wife to collect the 
proceeds of a policy on the life of her 
former husband if she is named the bene- 
ficiary, even though she has no insurable 
interest in his life at the time of his death. 


Disagreed the court: “It has long been a 
rule in Texas that termination of the rela- 
tionship of husband and wife by divorce 

. terminates the insurable interest either 
has previously had in the life of the other 
by reason of the marital relationship... . 
The rule is likewise well established that it 
is contrary to public policy in Texas to per- 
mit a person to be the beneficiary of a life 
insurance policy when such person has no 
insurable interest in the life of the insured.” 
Furthermore, the doctrine of comity was 
not applicable. Judgment of the trial court 
for the children was affirmed.—Dial v. Fisk, 
Adm. Texas Court of Civil Appeals, Ama- 
rillo. October 28, 1946. 12 CCH Lire Cases 
144. 

Underwood, Johnson, Dooley & Wilson, Clay- 
ton Heare, Amarillo, Tex., for Appellant. 


Simpson, Clayton & Fullingim, Amarillo, 
Tex., for Appellee. 


CRIMINAL RECORD 
MUST BE DISCLOSED 


(OKLAHOMA) 


@ Escaped convict 
Information not solicited in applica- 
cation 
Fraudulent, material concealment 


An insurance company is not required to 
suspect or presume that applicants for in- 
surance are escaped convicts or have crimi- 
nal records, and hence no specific inquiry is 
required in that field. The insured procured 
the policy in question under an assumed 
name. At the time it was issued, the insured 
was an escaped prisoner from the state 
penitentiary and had a criminal record in 
four states. It was true that the application 
did not contain a question concerning the 
criminal record of the insured, and conse- 
quently there were no false answers to the 
questions actually asked. But did the con- 
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cealment of this unsolicited information 
represent fraud or fraudulent concealment 
in the procurement of the policy? It was 
an inescapable conclusion that the informa- 
tion withheld materially affected the risk. 
“‘Good faith forbids either party, by con- 
cealing what he privately knows, to draw 
the other into a bargain from his ignorance 
of that fact and his believing the contrary.’ ” 
The motion for a directed verdict by the 
insurer should have been sustained.—Whyte 
v. The Paul Revere Life Insurance Com- 
pany. United States District Court, Eastern 
District of Oklahoma. August 7, 1946. 12 
CCH Lire Cases 170. 

S. J. Montgomery, 400 Wright Bldg., Okla- 
homa City, Okla., for Plaintiff. 


Keaton, Well & Johnston, Commerce Ex- 
change Bldg., Roy C. Lytle, Oklahoma City, 
Okla., for Defendant. 


GRAVE DOUBTS 


(PENNSYLVANIA) 


e@ Change of beneficiary 
Signature by mark 
By-law witness requirement 


When the insured died in April, 1943, 
two claims were made for payment of the 
face of his benefit certificate, one by a 
Swedish consul on behalf of the named 
beneficiary who lived in Hungary, and one 
on behalf of the Verebs, who were specific 
and residuary legatees under the insured’s 
will. From 1931 until the date of his death, 
the insured lived with the Verebs, paying 
his room and board throughout the period. 
In January, 1943, he became seriously ill. 
At the request of the Verebs’ son, a mem- 
ber of the Allegheny County bar called upon 
the insured, and on the understanding that 
he wished to change the beneficiary from 
his daughter to the Verebs, prepared a 
written request to that effect and forwarded 
it along with the certificate to the home 
office of the federation. Thereafter the sec- 
retary of the federation returned the certi- 
ficate to the attorney, informing him that 
inasmuch as the Verebs were not relatives 
they could not legally be named as bene- 
ficiaries, but that there was no legal objec- 
tion to a change of beneficiary to the insured’s 
estate. Thereupon the attorney prepared a 
written request for a change of beneficiary 
to the estate, purportedly signed by the in- 





sured, by mark, on March 20, 1943, in the 
presence of two witnesses. There had been 
no compliance with a by-law requirement 
that the member sign the request for a 
change of beneficiary in the presence of two 
officials of the local branch. 


Ruled the court: “It is well settled that 
the right of a member of a beneficial society 
to change his beneficiary is subject to the 
qualification that such right must be exer- 
cised in accordance with the by-laws, or 
otherwise the society is not bound to recog- 
nize the attempted change.” The sole ex- 
ception to the rule is made where the 
policyholder has made every reasonable ef- 
fort to effect a valid change. In this instance, 
circumstances cast grave doubt upon the 
integrity of both requests for a change of 
beneficiary. The insured was not illiterate 
and was able to sign his name at least until 
March 29, 1943. During the period when the 
attorney attempted to effect a change, the 
insured had several opportunities to effect a 
change himself when local officials called 
upon him, but he failed to do so. Judgment 
for the daughter was affirmed.—Potter Title 
& Trust Co., Admr. v. Carlson. Pennsyl- 
vania Superior Court. December 11, 1946. 
12 CCH Lire Cases 167. 

Coleman Harrison, 500 Jones Law Bldg., 


Louis Vaira, 1200 Jones Law Bldg., Pittsburgh, 
Pa., for Appellant. 


John A. Metz, 700 Jones Law Bidg., Pitts- 
burgh, Pa., for Appellee. 


HEART FAILS POLICEMAN 





(TENNESSEE) 


®@ Detective demoted to patrolman 
Retirement 
Total and permanent disability 


For some twenty years the insured had 
labored in various capacities for the city 
police department. For a number of years 
preceding November, 1943, he was a detec- 
tive. At that time he was demoted to the 
rank of uniform patrolman, whereupon he 
applied for retirement, which was granted. 
Recovery was sought under the total and 
permanent disability provisions of two 
group insurance certificates. 

According to plaintiff, he had been suffer- 
ing with a heart ailment for three or four 
years before his retirement, had shortness 
of breath, and was weak and nervous. On 
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a number of occasions he almost passed out 
on duty, was unable to climb stairs, and 
while driving his car would often slump 
over. His physician was of the opinion that 
quiet and rest were essential for the preser- 
vation of his life. Plaintiff's version of his 
condition was corroborated by his buddies. 
Detectives worked in pairs, and those who 
had accompanied plaintiff confirmed his 
statements of frequent attacks and his in- 
ability to do things which required physical 
exertion. 


Defendant’s argument that notwithstand- 
ing his afflictions plaintiff had gone ahead 
with his work and received compensation 
of financial value ignored the fact that he 
had been demoted. His retirement indicated 
that he could not perform the duties of a 
patrolman, and his demotion prevented him 
from performing the duties of a detective 
where he had a buddy to perform the work 
requiring physical exertion. Judgment for 
plaintiff was affirmed.—Prudential Insur- 
ance Company of America v. Gang. Ten- 
nessee Supreme Court. November 30, 1946. 
12 CCH Lire Cases 135. 

Chambliss & Chambliss, Chattanooga, Tenn., 
for Prudential Ins, Co. 


Berke & Fleming, Chattanooga, Tenn., for 
Gang. 


HEAT PROSTRATION 
IN STEAM BATH 


(MICHIGAN) 


@ Double indemnity 
Pre-existing arteriosclerosis 


Two hours had elapsed since the insured 
had entered the steam bath. The perturbed 
proprietor paced the floor nervously. En- 
tering the bath room, he found the seventy- 
three-year-old insured lying on the bench 
in an unconscious condition. There was a 
superficial abrasion on the left side of his 
forehead. The water faucet had not been 
turned off, and the continued flow of water 
on the hot radiator had greatly increased 
the temperature of the room. The insured 
was removed to a hospital, where he died 
the next day. An autopsy disclosed acute 
arteriosclerosis, and medical opinion was 
that death was the result of acute circulatory 
failure. Under the insured’s policy double 
indemnity was payable in the event of death 
directly and independently of all other 


causes from bodily injury effected solely 
through external, violent and accidental 
cause. The benefit was not payable if death 
resulted from any physical or mental in- 
firmity, or directly or indirectly from illness 
or disease of any kind. 


Becoming unconscious in the steam bath 
was the initial step in the chain of events 
which ended in the death of the deceased. 
There was no proof that his unconscious 
condition resulted from his fall onto the 
cement bench, which fall apparently caused 
the contusion on his forehead. In fact, the 
pathologist testified that in his opinion the 
deceased became unconscious before he fell 
because of increased body temperature. 
Being unconscious and unable to control 
the flow of water on the hot radiator, the 
temperature of the room increased to a 
degree that caused heat stroke. This con- 
dition, combined with the arteriosclerotic 
condition of the heart and arteries, resulted 
in acute circulatory failure and death. The 
deceased voluntarily exposed himself to the 
effect of the steam and heat. His exposure 
did not result from any fortuitous or acci- 
dental event. Although his death was an 
unexpected and unforeseen result, it was not 
caused by external, violent and accidental 
means. Judgment was entered for the in- 
surer.—Ruona v. New York Life Insurance 
Company. United States District Court, 
Western District of Michigan. December 
12, 1946. 12 CCH Lire Cases 172. 

Francis A. Bell, Ishpeming, Mich., for Plain- 
tiff 


Travis, Merrick, Varnum & Riddering, 1000 
Michigan Trust Bldg., Grand Rapids, Mich., 
for Defendant. 


INCAPACITATED MEMBER 
ISSUED WITHDRAWAL CARD 


(PENNSYLVANIA) 


e Cancer of brain forcing employment 
termination 
Card procured by fellow employee 
Signature of member not obtained 





Employed in delivering dairy products, 
the decedent was a member of defendant 
labor union in good standing in March or 
April, 1940, when he was unable to continue 
his work due to cancer of the brain. His 
monthly dues were paid through the month 
of October, 1940, and were regularly 
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tendered thereafter, but defendant refused 
to accept them. Offering its business 
records in evidence, defendant showed that 
an honorable withdrawal card had been 
issued to the decedent in October, 1940. 
Under the by-laws any member of the 
union who left its employment or went to 
work at another occupation received an 
honorable withdrawal card and could not 
remain a member of the union. The dece- 
dent’s foreman, who took over the insured’s 
route, procured a withdrawal card for the 
insured, without consulting him or his wife, 
and it was not until the following Decem- 
ber or January that he sent the card through 
the mail to plaintiff. Thereafter he informed 
her that he had obtained the card so that 
her husband would not have to continue to 
pay monthly dues to maintain his member- 
ship in good standing. 

The space on the margin of the card for 
signature was blank, nor was it shown that 
the insured knew that the card was in the 
possession of his wife or that he had au- 
thorized her to receive and retain it. The 
president of the local union when asked if 
he would have approved issuance of a with- 
drawal card to a man who had been bed- 
ridden for eight months with cancer replied 
in the negative, stating that the withdrawal 
provision of the by-law referred to a mem- 
ber who voluntarily leaves his employment 
to work in another occupation, and not to 
one who was incapacitated by reason of 
illness. Judgment for plaintiff was affirmed. 
—Clearfield v. Driver Salesmen’s Union, 
Local No. 463, of Philadelphia, Pa.. et al. 
Pennsylvania Superior Court. Filed Decem- 
ber 11, 1946. 12 CCH Lure Cases 177. 

Edward Davis, 215 Broad St., Philadelphia, 
Pa., for Appellant. 


Emanuel W. Beloff, 1807 Market Street Na- 
tional Bank Bldg., Philadelphia, Pa., for Ap- 
pellee. 


ILLEGAL INTERFERENCE 
WITH RIGHT OF CONTRACT 


(KENTUCKY) 


© Constitutionality of statute 
Burial certificates 
Designation of undertakers prohibited 


“The Legislature cannot make a buzzard 
a bull by merely saying it is.’ Thus ex- 
pounded the court in a suit brought by a 


burial association against the Director of 
Insurance, seeking a judicial declaration 
that Chapter 144 of the Act of 1944, Ky. 
Rev. Stats. 303.121, et seq., were uncon- 
stitutional. The Act authorizes any licensed 
undertaker who desires to perform the pro- 
visions of a policy issued by a burial asso- 
ciation to its members to qualify by filing 
a bond with the Commissioner of Insur- 
ance; declares it to be unlawful for any 
future policy to provide for payment of its 
benefits to any designated or particular un- 
dertaker or any group of undertakers; 
authorizes any undertaker who had so 
qualified to render the services assured by 
the policy upon the request of a representa- 
tive of a deceased member and to be en- 
titled to receive the benefits; prohibits the 
transfer or assignment of such policy or 
benefits; and declares it to be public policy 
that the designation of particular under- 
takers or undertaking concerns by contracts 
of burial insurance constitutes unreasonable 
restraint of trade between undertakers. 
Under plaintiff’s certificates it had agreed 
to furnish a respectable burial for its mem- 
bers through the services of a selected list 
of nine undertakers. 

Ruled the court: “We think that the 
provision of the Act which requires the fil- 
ing of a bond and prohibiting the 
assignment of the policies or their benefits 
are valid, as they are protective of the 
policyholders and the association as well. 
We cannot, however, escape the conclusion 
that other than those provisions the Act 
goes beyond the reasonable and legitimate 
interests of the public and policyholders. 
It must be deemed as an unjustifiable in- 
terference with the constitutional right of 
contract and to be an attempt to exercise 
arbitrary power. To be illegal the 
restraint of trade must be inimical to the 
public interest..—The Kenton & Campbell 
Benevolent Burial Association, etc., et al. 
v. Goodpaster, Director of Insurance, etc., 
et al. Kentucky Court of Appeals, Decem- 
ber 13, 1946. 12 CCH Lire Cases 179. 


J. Lyter Donaldson, Carollton, Ky., Barbour 
& Bassman, Louis E. Arnold, Newport, Ky., for 
Appellants. 


Eldon S. Dummit, Atty. General, Elmer 
Drake, Asst. Atty. General, H. K. Spear, Asst. 
Atty. General, Frankfort, Ky., Rogers & Rogers, 
Covington, Ky., G. Sam Milam, Russellville, 
Ky., J. Lee Moore, Franklin, Ky., Smith & 
Leary, Frankfort, Ky., William J. Wise, New- 
port, Ky., for Appellees. 
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TUBERCULOSIS 
AT DATE OF DELIVERY 


(OKLAHOMA) 


e Disclosure to soliciting agent 
Disbelief 
Imputed knowledge 


No medical examination was made, and 
the application showed Whitlock to be in 
good health. It was to take effect on the 
date of its issue, provided the insured was 
alive and in sound health. No agent had 
the power to waive, change or alter any of 
the terms or conditions of the policy. The 
application was dated on September 8, 1942, 
and the policy was delivered on September 
12, on which day the insured was found to 
be afflicted with tuberculosis of at least six 
months’ duration. The agent testified that 
before he delivered the policy the insured 
told him that the doctors said he had tuber- 
culosis, but he did not believe it. 

Was the knowledge of the soliciting agent 
imputed to the insurance company, and did 
delivery of the policy, and collection and 
retention of the premiums thereon with such 
knowledge, estop defendant to assert that 
the policy never became valid and binding? 
Under the provisions of the policy and un- 
der the provisions of the statute pleaded 
by defendant (Article 5063 Rev. Civ. Stat. 
of Texas of 1935) it was clear that the agent 
was specifically without authority to waive 
any of the terms of the policy. The knowl- 
edge of the agent was not imparted to its 
officers, and defendant was not estopped to 
assert that the policy was of no force and 
effect—The National Life and Accident 
Insurance Co. v. Whitlock. Oklahoma Su- 
preme Court. November 26, 1946. 12 CCH 
Lire Cases 131. 

Biddison & Rheam, Tulsa, Okla., for Plain- 
tiff in Error. 


G. C. Spillers, Tulsa, Okla., for Defendant in 
Error. 


PNEUMONIA DEATH 
AT NAVY RADIO SCHOOL 
(LOUISIANA) 7 
© Military service clause 
Ambiguity construed 





The insured died from pneumonia at a 
Navy radio training school. He was insured 


under two life policies, each containing mili- 
tary service clauses. The first policy con- 
tained a provision that the insurer’s liability 
would be limited to the reserve on the 
policy, or to one-fifth of the amount payable 
on the death of the insured, whichever was 
greater, if the insured died while enrolled 
in military, naval or air service in time of 
war, whether declared or undeclared, or if 
the insured died as the direct or indirect 
result of such service, without securing a 
permit signed by an executive officer of the 
company, and paying such extra premium 
as the insurer might fix to cover the hazard. 
The second policy contained the provision 
that the insured could serve in the army, 
navy or national guard in time of peace or 
for the purpose of maintaining order in case 
of riot, but that in time of actual war, a 
written permit and extra premium for such 
service were required. No permit was se- 
cured, and no extra premium was paid to 
defendant. The Louisiana Court of Appeal 
held that the clauses were not worded with 
“that certainty and freedom of ambiguity 
which admits of only one construction,” and 
in construing the clauses it concluded that 
there must be a causal connection between 
the death of the insured and his military 
service in order that the military clauses be 
invoked. 

Certiorari was granted. The higher court 
was in complete agreement with the Court 
of Appeal. The deceased’s status as a 
sailor was not the determining factor. It 
was a fair analysis that the limitation placed 
in the contracts was intended to apply only 
when there was an added hazard and danger 
incident to warfare-——Edward v. Life and 
Casualty Insurance Company of Tennessee. 
Louisiana Supreme Court. December 13, 
1946. 12 CCH Lire Cases 190. 


ODD JOBS NOTWITHSTANDING 


(ARKANSAS) 


e Total and permanent disability 
Former newspaper circulation man- 
ager 
Tuberculosis 





Plaintiff had worked for the Pine Bluff 
Commercial for thirty years. As circula- 
tion manager he had earned, during the 
four years before retiring from his work, 
an average of $3,985.38 net, according to his 
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income tax returns. An examination in 
January, 1943, disclosed that plaintiff was 
suffering from pulmonary tuberculosis. His 
illness forced him to give up his position 
with the newspaper, and he did no work 
of any kind for about a year. In 1944 he 
did some collecting at a salary of $22.50 a 
week, working when he felt like it. In 
January, 1945, he began working as a sales- 
man for a monument dealer at a salary of 
$40 per week, putting in about three or four 
hours a day. He was engaged in this work 
during the time the total and permanent dis- 
ability indemnity sought accrued. 


The court thought that a reasonable rule 
to apply was that whenever it is shown that 
by reason of accident or serious malady the 
insured suffers a considerable physical 
handicap and his earning capacity has been 
so adversely affected that he can no longer 
pursue the occupation for which his train- 
ing or experience has fitted him and he has 
been forced to resort to some other occupa- 
tion, from which he cannot earn a liveli- 
hood reasonably comparable to that which 
he was earning when he obtained the insur- 
ance, then the trial court should submit to 
the jury for its solution the question of 
whether the insured has become so disabled 
as to be prevented permanently from en- 
gaging in any occupation for compensation 
or profit. Judgment for plaintiff was af- 
firmed.—Metropolitan Life Insurance Com- 
pany v. Hawley. Arkansas Supreme Court. 
December 2, 1946. 12 CCH Lire Cases 
158. 

Coleman & Gantt, for Appellant. 

Rowell, Rowell & Dickey, for Appellee. 


MONTHLY INCOME DENIED 
ON EXTENDED TERM 


(MISSOURI) 


© Default in premium payment 
Prior acceptance of late payments 


The principal sum of $5,000, less proper 
deductions, had been paid to plaintiff bene- 
ficiary upon the death of her husband. The 
question before the court was whether or 
not plaintiff, in addition to the principal sum 
already paid to her, was entitled to monthly 
income benefits. The policy automatically 
went on extended term insurance on July 
30, 1937, upon default in premium payment. 


The May 28, 1937, premium was not paid 
within the grace period, and the insured’s 
death occurred on August 14, 1937. The 
policy specifically stated that “Any extended 
assurance granted under this privilege shall 
be without participation in dividends, with- 
out the right to loans and without the 
monthly income benefit specified on the first 
page hereof.” Plaintiff argued strenuously 
that in dealing with the insured, defendant 
had accepted late premiums on six oc- 
casions, which course of conduct was suffi- 
cient to estop it from declaring a forfeiture. 
The court was unable to agree that the 
payments made on February 3, 1937, for 
the premiums due November, December 
and January ‘could be taken as a basis for 
holding that defendant’s course of conduct 
was sufficient to warrant the insured in be- 
lieving that defendant would accept pay- 
ments after the grace period. The default 
in payment of the November premium auto- 
matically resulted in the policy going on 
extended term insurance, and the insured 
was so notified. When defendant, on Febru- 
ary 3, 1937, accepted payment of the three 
premiums in default, it merely complied 
with the reinstatement privileges provided 
for in the policy. As to the other three 
occasions, the longest time after the expira- 
tion of the grace period when payments 
were accepted was seven days. In this in- 
stance, the premium was neither paid nor 
tendered within the forty-seven days which 
elapsed between the default and the date 
of the insured’s death. Judgment for the 
beneficiary was reversed.—Ashburn v, Sun 
Life Assurance Company of Canada, Inc. 
St. Louis Court of Appeals, Missouri. No- 
vember 19, 1946. 12 CCH Lire Cases 119. 
J. L. London, Bank of Commerce Bidg., 


Broadway and Olive, St. Louis 2, Mo., for Plain- 
tiff, Respondent. 

Carter, Bull, Garstang & McNulty, James E. 
Garstang, Gerald K. Presberg, 418 Olive St., 
St. Louis, Mo., for Defendant, Appellant. 


SOLDIER'S WILL PREVAILS 


(MISSOURI) 
e@ Rival claimants 
Divorced wife v. parents 
Refusal to surrender policy 





While on active duty in the Marine Corps, 
the insured was divorced by his wife, who 
subsequently remarried. Thereafter the in- 
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sured executed a soldier’s will in which he 
named his mother and father as beneficiaries 
of the life insurance policy in which his for- 
mer wife had been designated beneficiary. 
Following the death of the insured in the 
attack at Guam, both the parents and former 
wife claimed the proceeds. The insurance 
company paid the proceeds into court and 
was discharged from further liability. Ac- 
cording to the parents, their son demanded 
surrender of his policy from his wife for 
the purpose of changing the beneficiary 
therein, but she refused to comply with his 
request. 


Declared the court: “As a member of the 
armed forces of the United States on the 
eve of battle in foreign lands, the insured 
did all that he could possibly do to effect a 
change of beneficiary in the policy.” The 
insurance company waived strict compliance 
with the provisions respecting the method of 
changing the beneficiary. It was not essen- 
tial to the action that the document executed 
by the soldier be admitted into probate. 
Judgment was entered for the parents.— 
Phoenix Mutual Life Insurance Company v. 
Cummings et al. United States District 
Court, Western District of Missouri. Au- 
gust 5, 1946. 12 CCH Lire Cases 137. 

Roy Coyne, Joplin. Mo., for Mildred E. Cum- 
mings. 


Henry I. Eager, Roy P. Swanson, 906 Com- 
merce Bidg., Kansas City, Mo., Ray Bond, 709 
Joplin National Bank Bldg., Joplin, Mo., for 
Phoenix Mutual Life Ins. Co. 


Paul E. Bradley, George W. Wise, 11614 W. 
5th, Joplin, Mo., for Elsie Mabel White Cum- 
mings and J. J. Cummings. 


RAILROAD MACHINIST DISABLED 


(KENTUCKY) 


© Occupational v. nonoccupational 
policy 
Total and partial indemnity clauses 
construed 





The insured was accidentally injured in 
the railroad shops and was totally disabled 
from engaging in his occupation as machin- 
ist. The insurance company paid him $80 
a month for three months, after which time 
it refused to make further payments. Part 
B of the policy read: “Total and Partial 
Disability—Single Indemnity.” Monthly in- 
demnity at a specified rate was provided for 
in the event the insured was wholly and 


continuously disabled from engaging in any 
occupation or employment for wage or profit. 
A monthly indemnity of one-half the amount 
was payable if the insured was wholly and 
continuously disabled from performing one 
or more important daily duties pertaining to 
his occupation. 


Where the insured was unable to follow 
the duties of his occupation, but was able 
to pursue an occupation for which he was 
fitted by education, training and experience, 
which yielded him a reasonable substantial 
gain rising to the dignity of an income or 
livelihood, was he entitled to recover his 
total loss of time under Part B or was he 
entitled to recover for only partial loss of 
time under Part B of the policy? At the 
time this policy was issued, the type of 
clause which required that the disablement 
be such as to prevent the insured from en- 
gaging in any occupation for wage or profit 
was consistently construed to mean that 
disability must prevent the insured from 
following his particular occupation. By this 
construction, a general or nonoccupational 
policy was converted into an occupational 
policy. The court found no merit in the 
contention that the policy contained both a 
nonoccupational and an occupational clause. 
Ruling that it was issued in the light of 
the rule of construction then in effect, the 
court declared that the policy was an occu- 
pational policy providing benefits for both 
partial and total disability. Judgment for 
plaintiff was affrmed.—Travelers Insurance 
Company of Hartford, Connecticut  v. 
Williams. Kentucky Court of Appeals. 
December 6, 1946. 12 CCH Lire Cases 156. 

Stoll, Muir, Townsend, Park & Mohney, Lex- 
ington, Ky., for Appellant. 


Shumate & Shumate, Irvine, Ky., for Ap- 
pellee. 


SILENCE NOT FATAL TO ESTATE 


(MICHIGAN) 


© Divorced wife v. administrator 
Failure to designate new beneficiary 
Statutory provisions 





Although the insured’s life insurance pol- 
icy, in which his wife was named beneficiary, 
contained a clause reserving to him the right 
to change the beneficiary, he never chose to 
exercise this right. Following divorce from 
his wife, he entered into a common law 
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marriage relationship, his common law wife 
perishing in the’ fire in which he also lost 
his life. Both the insured’s. administrator 
and his divorced wife claimed the proceeds. 
The divorced wife based her claim on the 
fact that after the divorce, when the insured 
secured an additional loan on the policy, he 
must have realized that she was still the 
beneficiary, but did not choose to make any 
change. 

Act No. 220 Pub. Acts 1939, Stat. Ann., 
Section 25.31 provided the answer. There- 
under after the divorce the policy was pay- 
able to the estate without any further action 
on the part of the insured. Plaintiff argued 
that she had an interest which became vested 
when the policy was taken out in 1932, and 
that the subsequent act of 1939 could not 
act retroactively. However, she was with- 
out a vested interest in a policy in which 
the insured reserved ‘the right to change 
the beneficiary. Although the court stated 
that there might be some force in the claim 
that failure to designate a new beneficiary 
indicated that the insured purposely intended 
his former wife to retain that status, it 
could be argued with equal force that he 
made no change because he knew or was 
informed that the statute made the policy 
payable to his estate without any further 
action on his part. Judgment for the ad- 
ministrator was affirmed.—The Minnesota 
Mutual Life Insurance Company v. Hen- 
drick et al. Michigan Supreme Court. Filed 
December 2, 1946. 12 CCH Lire Cases 147. 

John M. Dunham, Leon B. Buer, 1012 Grand 
Rapids National Bank Bldg., Grand Rapids 2, 
Mich., for Hendrick. 

John J. Smolenski, 937 Michigan Trust Bldg., 
Grand Rapids, Mich., for Holcomb's Estate. 


WHEN NOT TO DIRECT A VERDICT 
(GEORGIA) : oo eee 


® Misrepresentations in application 
Insertion by agent 
Artifice and trickery 


“*The doctrine of permitting a judge to 
direct a verdict originated in affirmances of 
verdicts in cases where the finding was so 


absolutely required, under the facts in those 
particular cases, that for this reason the 
Supreme Court held the error harmless.’ ” 
In Georgia there is statutory authorization 
for direction of a verdict when there is no 
conflict in evidence, and where the evidence 
introduced, with all reasonable deductions 
or inferences therefrom, demands a particu- 
lar verdict, the court may direct the jury 
to find for the party entitled thereto. How- 
ever, the power is to be exercised with 
utmost care and caution, and the words “no 
conflict” are so sweeping as to withdraw 
the permission if there be even the slightest 
conflict in the testimony. 

A verdict was improperly directed for the 
insurer in the instant situation. The insur- 
ance company defended an action by the 
beneficiary on the ground of misrepresenta- 
tions in the application which were material 
to the risk. Medical testimony was offered 
tending to show that the insured had suf- 
fered with physical ailments not disclosed 
in the application and that he had been 
treated by physicians not named in the ap- 
plication and within the periods of time 
covered by the questions. Plaintiff coun- 
tered with evidence that he had made true 
answers and that the soliciting agent had 
failed to insert the true answers in the 
application. The agent purportedly re-read 
the questions and answers to the insured, 
but did so falsely, and presented the appli- 
cation for signing by placing it on a maga- 
zine in the insured’s lap while covering with 
his hands most of the reading matter. The 
policy was not delivered by mail or in per- 
son to the insured, but was delivered to his 
wife who accepted it and put it away in a 
cedar chest. “It is our view,” concluded the 
court, “that the evidence presented substan- 
tial issues of fact which should have been 
submitted to the jury, and the court erred 
in directing a verdict for defendant.”—Still- 
son v. The Prudential Insurance Company 
of America. Georgia Court of Appeals. 
November 27, 1946. 12 CCH Lire Cases 126. 

Houston White, Sam F. Lowe, Jr., Atlanta, 
Ga., for Plaintiff. 


W. K. Meadow, Spalding, Sibley, Troutman & 
Kelley, Atlanta, Ga., for Defendant. 
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A non-suit “is but like the blowing-out of a candle, which a man, at his own 
pleasure, lights again.” —March on Abridgements. 
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A ROUGH FISH STORY 


(MINNESOTA) 


@ Ice dynamited 
Fish damaged 
Causal connection 


Plaintiff raised, propagated, and 


sold 


Defendant power 
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volts which crossed the lake on a tower 
anchored in the lake. During the winter 
the ice surrounding the tower created such 
pressure on it that the tower started to tip. 
Employees of defendant dynamited the ice 
in two places in an endeavor to correct 
the position of the tower. However, the 
tower tipped, and the electric current was 
shorted into the tower for a period of four 
seconds. Plaintiff claimed that the ex- 
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plosions and electric current killed all the 
rough fish and minnows in the lake. The 
dynamite could not have affected any fish 
more than thirty feet distant. Two fish 
came to the surface through one of the 
blasted holes at the time of dynamiting, 
but these fish were rigid and curved, which 
would indicate that they had been dead for 
along time. 


“Any conclusion a jury would reach would 
be mere conjecture,” declared the court. 
No causal connection between the alleged 
escape of electricity and the blasts of dyna- 
mite with the death of the fish is estab- 
lished. “What effect, if any, the electricity 
would have is a matter of which this court 
cannot take judicial notice, for the simple 
reason that it is not a matter of common 
knowledge. The test is whether sufficient 
notoriety attaches to the fact involved as 
to make it proper to assume its existence 
without proof. That theory is not sufficient 
to sustain a verdict, especially where there 
is abundant evidence to support the conten- 
tion of winter killing of the fish for lack 
of oxygen.” Judgment for plaintiff was 
reversed.—Minnesota Supreme Court. No- 
vember 29, 1946. 14 CCH NEGLIGENCE 
Cases 123. 

Fred N. Peterson, 1016 New York Bldg., St. 
Paul, Minn., for Respondent. 


Thomas Mohn, Red Wing, Minn., for Appel- 
lant. 


BEWARE OF TABLEWARE 


(MISSISSIPPI) 


© Restaurant patron injured 
Broken glass swallowed 
Implied warranty 





Plaintiff ordered a hamburger and reached 
for her glass of drinking water. She swal- 
lowed a piece of broken glass, and an ex- 
amination of the glass disclosed that a 
broken piece was missing. It was not clear 
whether the broken glass was loose in the 
water when it was placed on the table by 
waitress or whether it came from the broken 
place in the glass in which the water was 
served after it was placed on the table and 
either before or while the water was being 
drunk by plaintiff. Defendant challenged 
an instruction for plaintiff which charged 
the jury to find for her if they believed 
she swallowed a piece of glass which was 
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in or on the glass of water. Defendant’s 
objection was that he is liable to plaintiff 
solely on the ground of negligence. 


The court could not concur. A restau- 
rant proprietor must use due care to see 
that the food he serves is fit for human 
consumption, and some authorities hold fur- 
ther that he warrants the fitness for human 
consumption of the food and drink served 
by him. All of the reasons which justify 
reliance by the guest on the quality of the 
food apply with equal force to a justification 
for reliance by him on the freedom of the 
tableware from deleterious substances that 
would enter his mouth while eating and 
drinking. “To hold otherwise,” the court 
concluded, “would result in an inconsist- 
ency and the application of a line of demar- 
cation so shadowy in principle as not to be 
apparent to the mental vision.” Judgment 
for plaintiff was affirmed.—Sartin v. Black- 
well. Mississippi Supreme Court. Decem- 
ber 9, 1946. 14 CCH NEGLIGENCE CAseEs 159 

James F. Noble, Brookhaven, Miss., for Ap- 
pellant. 


Lotterhos, Travis & Dunn, Jackson, Miss., for 
Appellee. 


DEATH IN A DENTAL CHAIR 


(TENNESSEE) 


@ Teeth extraction 
Cause of death 


The decedent had been experiencing diffi- 
culty in the use of his legs and feet. His 
physician diagnosed his ailment as rheu- 
matic neuritis and suggested that extractions 
might be helpful. Defendant dentist ex- 
tracted two lower teeth, assisted by defend- 
ant chiropractor who administered the gas. 
Five days later the deceased returned to 
have the remaining sixteen upper teeth 
extracted. Plaintiff was not permitted in 
the room where the extraction took place, 
but waited in an adjoining office. About 
twenty minutes later defendant dentist came 
out and called the police, saying, “Come over 
and take my patient; I can’t wake him up.” 
There was no testimony as to what occurred 
in the dentist’s office during the twenty 
minutes or how many teeth were extracted. 
The deceased’s physician stated that when 
he had examined him his heart condition 
had been normal. 
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Could it be said that the deceased’s death 
resulted from the surgical shock following 
the extraction of sixteen teeth or from the 
improper administration of gas? Mere 
proof that sixteen teeth had been extracted 
at one sitting, in the absence of testimony 
showing that this was not the usual and 
ordinary practice of dentists in the locality, 
was not of itself sufficient to establish neg- 
ligence. Plaintiff failed to sustain her bur- 
den of showing that the deceased’s death 
was brought about by defendants’ failure 
to exercise reasonable and ordinary care, 
skill and diligence possessed by others in 
the same line of work in similar localities. 
Judgment of no cause of action was .affirmed. 
Nemer, Admx. v. Green et al. Michigan 
Supreme Court. Filed December 2, 1946. 
14 CCH NEGLIGENCE CasEs 142. 


Echlin & Lendzion, 1015 Ford Bldg., Barry T. 


Whipple, 910 Ford Bldg., Detroit, Mich., for 


Plaintiff, Appellant. 


Moll, Desenberg & Purdy, 2141 Nationa] Bank 
Bldg., Detroit, Mich., for Defendants, Appellees. 


DECAYED TREE LIMB 
BREAKS HIGH TENSION WIRE 


(WEST VIRGINIA) 
@ Child electrocuted 


Contributory negligence 


On plaintiff's land a short distance from 
his farm buildings stood an old shady elm, 
some of whose limbs overhung utility wires. 
A large limb fell from the decayed tree 
breaking one of the high tension wires. 
Shortly thereafter the body of plaintiff's 
ten-year-old son was found in the milk 
house under circumstances indicating that 
he had been electrocuted when the metal 
pail he carried came in contact with the 
metal cooling tank. The finding of negli- 
gence on the part of defendant was not chal- 
lenged, but did the fact that plaintiff knew 
that the limb was rotten and failed to re- 
move it convict him of contributory negli- 
gence as a matter of law? 


On two prior occasions limbs had fallen 
from this tree and had broken a high ten- 
sion wire. On both occasions plaintiff no- 
tified defendant as soon as he learned of 
it, requested its foreman to remove the 
tree, and offered such help as he was able 
to give. Defendant started to remove the 
tree, but a trivial circumstance, the fact 
that the saw was too short, prevented com- 


pletion of the job. It could not be claimed 
that plaintiff should incur the risk of trying 
to remove the tree himself. The question 
of contributory negligence was properly 
submitted to the jury, and judgment for 
plaintiff was affirmed.—Butterfield, Adm. 
v. Community Light and Power Co., Inc. 
Vermont Supreme Court. November 6, 
1946, 14 CCH NEGLIGENCE CAsEs 88. 

| & O'Brien, Rutland, Vt., for Plain- 
tiff. 

Wayne C. Bosworth, Middlebury, Vt., for De- 
fendant. 


DRIPPY OVERHEAD PIPE 


(TENNESSEE) 


@ Wet spot on floor 
Tenant injured 
Contributory negligence 


A rubber runner extended the length of 
the hallway leading to and from the rooms 
on the fourth floor of the apartment hotel 
operated by defendants. The runner passed 
immediately in front of the door of the 
room occupied by plaintiffs. About four 
feet from the doorway of plaintiffs’ room 
and between the runner and the baseboard 
there was a wet spot on the floor caused 
by water dripping from an overhead hot 
water pipe. This wet spot was about six 
inches in diameter and at times eighteen 
inches in length. The tenants on the fourth 
floor appeared to have been thoroughly 
familiar with this condition. One day as 
plaintiff wife came out of her room with a 
friend, she slipped on the wet spot, fell, and 
sustained a broken hip. The negligence al- 
leged was that defendants permitted the 
water piping to become and remain defective 
and that defendants repeatedly oiled the 
floor, rendering it more slippery than ever. 
The trial court directed verdicts for de- 
fendant on the ground that plaintiff wife 
was contributorily negligent. The interme- 
diate court reversed, holding that the ques- 
tion of contributory negligence was one for 
the jury. Certiorari was granted. 


The proof showed without contradiction 
that plaintiff wife knew about the water drip- 
ping and standing on the floor. She testified 
that she knew it had existed over a period of 
many months and that she used this hallway 
where the water was standing several times 
each day. The court thought the conclu- 
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sion irresistible that her contributory neg- 
ligence barred her recovery as a matter of 
law.—Mrs. Ella Manes v. Hines & McNair 
Hotels, Inc. Tennessee Supreme Court. No- 
vember 30, 1946. 14 CCH NEGLIGENCE CASEs 
144. 

H. C. Lowery, W. W. Piper, Knoxville, Tenn., 
for Plaintiffs. 


Ayres & Parkey, Joe] H. Anderson, Knoxville, 
Tenn., for Defendant. 


ESCAPED MORON IGNITES BARN 


(NEW YORK) 


© State’s liability 
“Quasi-parental power” 


An eighteen-year old moron ran away 
from the’ Wassaic State School, a public 
institution for the care and treatment of 
mental defectives. Coming to a nearby 
lumberyard, he entered an unlocked barn 
owned by claimant Wathley. Since it was 
sub-zero weather, he kindled a fire in a 
bucket, using matches and cellophane which 
he had taken with him from the school and 
pieces of straw which he found in the barn. 
When he felt sufficiently warmed, he re- 
sumed his flight, first turning the bucket 
upside down in the belief that this was the 
way to extinguish the flames. However, 
the fire blazed and spread causing the prop- 
erty damage. Wathley and the two com- 
panies which had insured the property 
against fire brought suit against the state. 
The youth, a high grade moron with an 
I. Q. of 66, only slightly below the dividing 
line, had previously escaped many times 
from the Rome State School, where he had 
spent nine years prior to entering Wassaic. 
However, neither his case history nor the 
evidence in the case revealed that he had 
any criminal tendencies or furnished a basis 
for a belief that it was dangerous for him 
to have matches. 

Mental defectives are received at Wassaic 
for care and treatment, not incarceration. 
Toward the inmate, the state had a “quasi- 
parental power”—bound to use more dili- 
gence in informing itself what treatment 
was proper for him than a parent would be 
bound to use. The state owed the com- 
munity no greater duty than would parents 
under similar circumstances. No hazard 
being apparent, the youth’s act could not 
render the state responsible for the damage. 


Although the school authorities failed to 
comply with regulations of the State Men- 
tal Hygiene Department requiring that all 
matches be locked up and that clothing of 
patients be searched at regular intervals 
and that elopers be kept under close and 
constant observation, such conduct could 
not be regarded as a wrong to the com- 
munity. Judgment of the trial court dismis- 
sing the claims was affirmed.—Excelsior 
Insurance Company of New York et al. 
v. State of New York. New York Court of 
Appeals. October 16, 1946. 14 CCH NEeEctt- 
GENCE CASEs 63. 

Nathaniel L. Goldstein, Atty. General, Orin G. 


Judd, Wendell P. Brown, Edward L. Ryan, 
John R. Davison, for Appellant. 


John E, Mack, for Respondents. 


EXPLOSION 
IN GARBAGE CHUTE 


(CALIFORNIA) 
© Contractor’s wife burned 
Building owner’s liability 
Contributory negligence 


An independent contractor was engaged 
by defendant wife to install some hardwood 
flooring in an apartment building owned 
by her and defendant husband. The con- 
tractor’s wife worked with her husband on 
his jobs and assisted him in doing the work 
required under his agreement with defend- 
ants. Sawdust had collected as a result of 
using the sanding machine. On emptying 
the sawdust into the garbage incinerator 
chute, an explosion occurred, as a result 
of which plaintiff wife was seriously burned. 
There was evidence that defendants wished 
to have plaintiffs empty the sawdust into the 
incinerator and were told by plaintiff hus- 
band that if there was a fire in the inciner- 
ator it would be dangerously explosive, 
after which defendant wife told plaintiff 
wife that it would be perfectly all right to 
empty it there because there was no fire 
in the incinerator except on Fridays. It 
was only Monday. The jury returned a 
verdict of $12,500 for plaintiffs. 


In removing the hopper before dumping 
the contents of the bag into the chute, 
plaintiff wife violated a provision of the 
Labor Code prohibiting the removal of 
safety devices furnished for use in places 
of employment. Did such act constitute 
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negligence per se proximately contributing to 
her injuries? The jury had before it evi- 
dence which would reasonably justify a 
conclusion that there was no proximate 
causation between the removal of the hopper 
and the injury to plaintiff. The court thought 
it could be said that the real or proximate 
cause of the explosion was the presence of 
a fire in the incinerator at a time when plain- 
tiff wife had adequate reason for believing 
that no such fire existed. Judgment for 
plaintiffs was affirmed.—Freeman et al. v. 
Nickerson et al. California District Court 
of Appeal, First District. November 27, 


1946. 14 CCH NEGLIGENCE Cases 179. 


Charles V. Barfield, Franklin A, Plank, for 


Appellants. 


Nichols & Richard, Stanley C. Smallwood, for 
Respondents. 


FALLING BAGGAGE 
HITS PASSENGER 


{DISTRICT OF COLUMBIA) 
e@ Identity of individual dropping 
luggage 
Porter v. passenger 
Admissibility of evidence 


While the train was standing in a Balti- 
more station, plaintiff was injured by the 
fall of a suitcase which a man was trying 
to place in the baggage rack. Plaintiff's 
theory was that the man was a red cap 
porter, whereas defendant’s theory was that 
the man was a passenger. One Solomon 
corroborated plaintiff's testimony that a 
porter dropped the luggage. He testified 
that he and his sister were seated in the 
next to the last seat on the left side of the 
coach and gave his address as 524 West 
Preston Street, Baltimore. Defendant of- 
fered testimony of its conductor that shortly 
after the accident he took the names of 
witnesses including a man whose descrip- 
tion fit that of Solomon and that this man 
gave the name of Young and his address 
as 524 West Preston Street, Baltimore, and 
that he stated that he had dropped the suit- 
case. Defendant also offered testimony of 
one of its claim agents that he had made a 
search of Baltimore, but was unable to lo- 
cate a Young at that address or elsewhere. 
The trial court excluded the evidence of the 
conductor and claim agent. 


“We think this evidence should have been 
admitted,” declared the higher court, “whether 
it did or did not lead the judge, as it might 
reasonable have led the jury, to believe that 
J. C. Solomon and J. C. Young were the 
same person. Young’s story to the con- 
ductor was directly material, and the fact 
that no one answering to the name of Young 
actually lived at 524 West Preston Street 
was indirectly material to the basic issue 
in the case. Young’s story to the conductor 
contradicted Solomon’s testimony on the 
basic issue. If Young and Solomon were 
the same person, Young’s story impeached 
Solomon as a witness and was admissible for 
that reason. If they were different persons, 
Young’s story was admissible because his 
acknowledgment of responsibility was against 
his interest, and he was shown to be un- 
available as a witness.” Judgment for plain- 
tiff was reversed.—The Pennsylvania Rail- 
road Company v. Rochinski. United States 
Court of Appeals, District of Columbia. No- 
vember 29, 1946. 14 CCH NEGLIGENCE CASEs 
130. 

R. Aubrey Bogley, Hugh B. Cox, John R. 
Wall, for Appellant. 

Emmett Leo Sheehan, for Appellee. 


FIELDER TRIPS 


ON WIRE IN BALL PARK 


(MISSOURI) 


@ Ball park leased from city 
Reservation of right in lease 





It was the second half of a double header, 
the time 9:30 p. m. Plaintiff, as a member 
of the Ralston-Purina team, was participat- 
ing in a soft ball game in a play-off of a 
championship game. A wild throw sent the 
ball in plaintiff’s direction, and he ran from 
his position in left field across the left field 
line into foul territory. He tripped and fell 
over a piece of wire. Upon getting to his 
feet he noticed that there were broken bot- 
tles, bottle caps, and paper containers gath- 
ered together in a pile nearby. Seeking 
recovery for his injuries, plaintiff sued de- 
fendant soft ball association, who leased the 
park from the city. Under the terms of 
the lease the city reserved the right to use 
the ball park and its equipment without 
charge during the day, Sunday excepted, 
and at night for the play-off of municipal 
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soft ball teams. The Ralston-Purina team 
was one of those in the Municipal Soft Ball 
Association. 

Plaintiff argued that under the terms of 
the lease, defendant was bound to maintain 
the park and playing field in a reasonably 
safe condition, not only during its own use 
of the field but during such times as the 
field was used by the city and others. The 
court could not agree. It was true that the 
lease provided that defendant in the use of 
the premises would conduct the same in an 
orderly and careful manner and would pro- 
tect the city from claims arising out of the 
use of the premises. However, there was 
nothing in the lease requiring defendant to 
maintain the premises in a safe condition 
while under the control of the city. The 
evidence failed to show any relationship be- 
tween plaintiff and defendant that warranted 
a holding that defendant had breached any 
duty it owed to plaintiff. Judgment for 
defendant was affirmed.—Whealen v. St. 
Louis Soft Ball Association. St. Louis 
Court of Appeals, Missouri. December 17, 
1946. 14 CCH NEGLIGENCE Cases 189, 

Edmund W. Albright, 706 Chestnut St., Rus- 
sell J. Horsefield, 418 Olive St., St. Louis, Mo., 
for Plaintiff, Appellant. 

Louis J. Reidel. 706 Chestnut St., Theodore C. 


Eggers, 7 N. 7th St., St. Louis, Mo., for Defend- 
ant, Respondent, 


FOOT SQUEEZED IN COUPLING 





(MASSACHUSETTS) 


® Railroad passenger injured 
Separation of buffer plates 
Serious and unnecessary risk 


While passing through the vestibule be- 
tween cars, plaintiff caught his foot in the 
coupling mechanism. The evidence was 
conflicting as to where plaintiff’s foot was 
caught. Defendants’ evidence tended to 
show that the foot was caught between the 
edges of the cover plates above the top sur- 
faces of the buffer plates, but there was 
some evidence tending to show that plain- 
tiffs foot was caught between the buffer 
plates, which had separated. The trial judge 
directed a verdict for the railroad on the 
theory that even if such a condition existed, 
there was no evidence that it had continued 


long enough to charge defendants with 
knowledge. 


Disagreed the upper court: “Where the 
instrumentality is in the exclusive control 
of the defendant and the defect is such that 
its existence can reasonably be thought more 
likely to be due to the negligence of defend- 
ant than to some other cause, then by 
hypothesis a case for the jury is made out 
without carrying the actual proof beyond 
the existence of the defect causing injury 
to the plaintiff.” The jury could have found 
that separation of the buffer plates in such 
a manner was not consistent with the proper 
operation of the mechanism and created a 
serious and unnecessary risk. It could also 
have found that such a defect was not likely 
to occur without negligence in the construc- 
tion, repair or inspection of the cars. Ex- 
ceptions to the direction of a verdict for 
defendant were sustained—Knych v. Trustees 
of New York, New Haven and Hartford 
Railroad Company. Massachusetts Supreme 
Judicial Court. Worcester. November 2, 
1946. 14 CCH NEGLIGENCE Cases 81. 

F. P. Ryan, for Plaintiff. 

N. W. Deering, for Defendants. 


FURNACE PIPES 
IMPROPERLY INSULATED 


(GEORGIA) 


@ House damaged by fire 
Failure to use fireproof material 
Contractors’ liability 





The whole family had gone to Sunday 
school. During their absence their house 
caught fire. Previously defendants had in- 
stalled in the basement a hot air furnace 
with pipes leading from the furnace to the 
various outlets throughout the house. How- 
ever, in making the insulation defendants 
employees used as insulation around the hot 
air pipes a material which was not fire- 
proof. Defendants demurred generally to 
the petition as setting forth no cause of 
action for the reason that it did not appear 
that the alleged negligence of defendants 
was the proximate cause of the damage sus- 
tained by plaintiff. The trial court overruled 
the demurrer, and defendants excepted. 

Agreed the higher court: “Questions of 
negligence and proximate cause are within 
the province of the jury and cannot be solved 
by this court on demurrer except where 
such questions are palpably clear, as where 


Comeau i.ounsguancaavannneagsneea4aveeevonaadaceeusesveocaeeaeeeuonsnenoedvoeenconesencaevsgoenasovanocnesvennnesvoengcessveeonessvervecssagauccsvvgcoccvveeocsnavorvacsvvnaacasvennnsvaccenocsvvsnngvssversvesvavennensveesncscseennsssvanguicvaannent 


NEGLIGENCE (Other 


than Automobile) 


PAGE 85 





SOULE EEDA EERSTE NASA AARNE EAST eH NAAN AHA HAUHA NUN a UH eN NN eNNNANNU ENE NAUUNL GH aNKeNNNN EON NUAEUENE NOU ENTSONNOU UNA HNAANUANUENUbHAL ENA untiny 


the petition shows on its face that the negli- 
gence charged could not or did not, as a 
matter of law, cause the damages com- 
plained of.” It could not be said as a matter 
of law that defendants’ alleged negligence 
in failing to insulate the pipes could not or 
did not proximately cause the damage, nor 
could the court take judicial notice of the 
nature and construction of the furnace so as 
to say as a matter of law that the fire could 
not have occurred as alleged. Judgment of 
the trial court was affirmed.—Kuhr vy. Friz- 
zelle. Georgia Court of Appeals. November 
15, 1946. 14 CCH NEGLIGENCE Cases 112. 


Emanuel Lewis, Savannah, Ga., for Plaintiff. 


Kennedy & Jenkins, George E. Oliver, Sa- 
vannah, Ga., for Defendant. 


“HOT FOOT" GIVEN PATIENT 


(TENNESSEE) 
@ Hospital’s liability 
Negligent application of hot water 
bottles 
Feet burned 


While under post-operative anesthesia, 
plaintiff, a pay patient in the city hospital, 
received severe burns on his feet, which he 
alleged were proximately caused by the 
negligent application of hot water bottles 
by employees of the hospital. The trial 
judge sustained a demurrer to the declaration. 

Agreed the upper court: “Here we are 
dealing with a municipal corporation which 
in the operation of the hospital is discharg- 
ing a governmental function imposed on it 
by the legislature. The fact that fees are 
charged for services rendered does not 
affect the immunity from liability in tort of 
governmental agencies in the performance 
of a governmental function.” Nor was the 
city liable for breach of an implied contract 
for safe care and treatment. Since oper- 
ation of the hospital was the performance 
of a governmental function, any contract 
whereby the city undertook to waive its im- 
munity in the performance of that function 
would be illegal and void. Judgment of the 
trial court was affirmed.—Gilbreath v. City 


of Knoxville. Tennessee Supreme Court. 
November 30, 1946. 14 CCH NEGLIGENCE 
Cases 134. 


W. O. Lowe, Knoxville, Tenn., for Plaintiff. 


O. W. Tate, Jr., Richard Carson, Knoxville, 
Tenn., for Defendant. 


HYPODERMOCLYSIS INJURES LEG 


(TENNESSEE) 


e Interne’s negligent administration 
Hospital’s liability 

Plaintiff entered defendant hospital as a 
pay patient and underwent a serious ab- 
dominal operation. The following day, on 
the order of her doctor, a hypodermoclysis 
was administered by an interne. A hypo- 
dermoclysis is administered by the injection 
of needles through the skin and then through 
the connecting tubes permitting the flow of 
the desired fluid into the soft tissues of the 
body. The gist of the negligence averred 
was that the skin was not sterilized at the 
place where the puncture was made, and the 
needle was improperly inserted and _ per- 
mitted to remain too long in this spot. 
Plaintiff complained that the injection caused 
her great pain, but the interne told her to 
stand it as it was for her own good. She 
continued to suffer much pain, and the nurse 
summoned the interne, who removed the 
needle and administered a hypodermoclysis 
in the left leg which caused no pain. The 
following morning the area on her right 
leg was swollen and discolored and had a 
blister about the size of a silver dollar. 
When plaintiff was discharged later in the 
month, the area on the right leg had broken 
and was still swollen. Thereafter her 
physician performed a local operation on her 
leg by removing the bad flesh. 

Under the evidence viewed in the light 
most favorable to plaintiff, there was a 
negligent act, an injury, and a causal con- 
nection between the negligence and injury. 
Although conceding that the record made 
a weak case, the court insisted that it pre- 
sented a jury question and that the trial 
court erred in sustaining defendant’s motion 
for peremptory instructions. Plaintiff's ad- 
mission that she had sued another doctor 
as the one who gave the hypodermoclysis 
had a bearing on her credibility as a wit- 
ness, but this was a question for the jury. 
Judgment for defendant was reversed and 
the cause remanded.—Sepaugh v. Methodist 
Hospital. Tennessee Court of Appeals. 
November 29, 1946. 14 CCH NEGLIGENCE 
Cases 140. 

Graham Moore, Memphis, Tenn., for Plaintiff 
in Error. 


Millsaps Fitzhugh, Memphis, Tenn., for De 
fendant in Error. 
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ICY PORCH FELLS TENANT 


(MASSACHUSETTS) 


e Water dripping through ceiling hole 
Landlord’s liability 


Plaintiff was a tenant at will at the time 
defendant became owner of the premises. 
A few months later plaintiff noticed that 
the electric light fixture on the front porch 
was loose and hanging down, leaving a hole 
in the ceiling. On rainy days she noticed 
water coming through this hole and called 
it to the attention of the janitor on three 
separate occasions. Ice formed as a result 
of water dripping through this hole caused 
plaintiff to slip and fall. 

There was no error in overruling the land- 
lord’s motion for a directed verdict. To 
recover plaintiff was required to prove that 
her injury was caused by defendant’s failure 
to exercise reasonable care to keep the part 
of the premises remaining in his control in 
as safe condition as it was in or appeared 
to be in at the beginning of the tenancy. 
The jury could have found that the condi- 
tion of the premises became defective sub- 
sequent to the time of letting and that 
defendant failed to exercise reasonable care 
to remedy it.—Bailey v. Golburgh. Massa- 
chusetts Supreme Judicial Court. Suffolk. 
October 30, 1946. 14 CCH NEGLIGENCE 
Cases 79. 

J. Saklad, H. J. Levi, for Plaintiff. 

F. P. Hurley, for Defendant. 


LUGGAGE BENCH CRUMPLES 


(NEBRASKA) 


® Hotel guest injured 
Latent defect 
Burden of proof 


It was a substantial bench, eighteen inches 
high, standing on four legs, having four one 
inch by three inch pieces of wood making 
the frame, the top of the bench being made 
up of four strong slats. There were no nails 
or screw in sight, but the parts appeared 
to be fastened together by dowel pins or 
mortised. Plaintiff, who had rented a room 
at the hotel for the fall, took the bench 
into the closet to get a hat from one of the 
shelves. Standing in the middle of it, she 
heard a cracking sound, and the bench 
toppled, throwing her to the floor. The 


Hana 


NEGLIGENCE (Other 


than Automobile) 


rooms were inspected by the housekeeper 
every week or ten days, such inspection 
covering cleanliness, condition of the room, 
furniture, lights and fixtures. Defendant 
was not an insurer of plaintiff’s safety, but 
owed her only the duty of ordinary and 
reasonable care. The bench was seemingly 
solid, had been used for years by plaintiff, 
and if it had any defect it was clearly a 
latent defect. 

“*Latent defects which are concealed, and 
an incident to ordinary wear and tear, and 
so developed as to render discovery im- 
possible, in the exercise of ordinary care, 
are casualties which no man can avoid with- 
out the exercise of extraordinary care and 
vigilance which the law does not impose. 
The bench had been frequently inspected 
and no defect observed by the hotel em- 
ployees. Plaintiff failed to meet her burden 
of proving that defendant knew or should 
have known of any defective condition in 
this piece of furniture or that it had negli- 
gently failed to exercise ordinary and rea- 
sonable care for her safety. Judgment in 
the amount of $7500 for plaintiff was re- 
versed—McMahon v. Regis Hotel Company. 
Nebraska Supreme Court. November 22, 
1946. 14 CCH NEcLicENce Cases 75. 

Edward T, Hayes, Joseph M. Lovely, Emmet 


S. Brumbaugh, Omaha, Neb., for Plaintiff, Ap- 
pellee. 


Kennedy, Holland, DeLacy & Svoboda, L. J. 
Tierney, Omaha, Neb., for Defendant, Appel- 
lant. 


MEDDLING CHILD 
EXPLODES DYNAMITE CAP 


(TENNESSEE) 


e Stored in farm tool house 
Owners’ liability 





The eleven-year-old plaintiff, who lived 
with his parents on a farm owned by de- 
fendants, had found some dynamite caps in 
a small box under a workbench in the tool 
house. He carried some of the caps in his 
pocket for several days. One day while 
melting some lead on the porch of his home, 
he took one of the caps out:of his pocket. 
It came in contact with the hot lead and 
exploded, causing the loss of one of the 
boy’s eyes and one thumb. Defendants had 
left the dynamite caps in the tool house, 
but had failed to warn the child of their 
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presence and had not locked the door to 
the toolhouse. 

The owner of a farm is not necessarily 
negligent in having explosives for a lawful 
purpose, and there must be some negligence 
shown in storing or keeping such explosives 
even where the owner knows that children 
reside and play on the premises. But where 
one stores explosives in a place on his 
premises, which he knows is accessible to 
children, he must exercise a high degree of 
care and take effective measures to prevent 
injury to such children. In this instance, 
the child went inside the workshop and dis- 
covered a closed box under the workbench. 
He raised the lid and procured a small paste- 
board container holding the caps. The 
court was unable to see how this box so 
placed could do any harm or how it could 
be anticipated that a child would meddle 
with it. Judgments of the lower court for 
- the child and his father were reversed and 
the suits dismissed—Lawrence et ux. v. 
King et al. Tennessee Supreme Court. 
November 30, 1946. 14 CCH NEGLIGENCE 
Cases 128. 

Lawrence & Lawrence, Knoxville, Tenn., for 
Appellants. 


Boyce Griffith, Jenkins & Jenkins, Knoxville, 
Tenn., for Appellees. 


MELTING SNOW AS NUISANCE 


(CONNECTICUT) 
@ Ice forming on sidewalk 
Pedestrian injured 
Due care 


For several years the seventy-three-year- 
old decedent had suffered from nephritis 
and uremic poisoning, of which vertigo and 
momentary loss of consciousness are com- 
mon symptoms. Falling on an icy sidewalk, 
he sustained a fractured hip and died about 
ten days later of uremic poisoning. In a 
suit by the administratrix to recover from 
the city for the injuries and ensuing death 
of her intestate, defendant was charged with 
a breach of its statutory duty to keep its 
walk in proper repair and with the main- 
tenance of a nuisance. There was no allega- 
tion that a nuisance was created by the city. 
The claim was that it resulted because the 
city permitted water to flow from adjoining 
land upon the walk, where it froze and 
caused a dangerous condition. Since the 
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condition was not created by the positive 
act of defendant, if a nuisance, it was one 
for which defendant was not liable. 


Plaintiff attacked the finding of the trial 
court that no credible evidence was offered 
as to the decedent’s conduct prior to the fall, 
whether he was walking, hurrying or run- 
ning, or what attention he was paying to 
his footing or to possible hazards from ice. 
Rejecting the doctrine that the inference to 
be drawn from the instinct of self preserva- 
tion may stand in the place of proof of due 
care, the court affirmed a judgment for the 
city.—Jacen, Admx. v. Town of East Hart- 
ford. Connecticut Supreme Court of Errors, 
Hartford County. 
CCH NEGLIGENCE CASEs 166. 


William H. Fogerty, for Plaintiff, Appellant. 
Warren Maxwell, for Defendant, Appellee. 


PATIENT BURNED 
DURING CHILDBIRTH 


(MASSACHUSETTS) 


e@ Overexposure to medicating solution 
Physician’s admissions 


Twelve minutes after anesthesia had 
started, defendant obstetrician applied Scott’s 
solution to his patient. The ingredients of 
Scott’s solution consist of mercurochrome, 
distilled water, ninety-five per cent alcohol, 
and a chemical known as acetone (a solvent 
which has a tendancy to dry up.) A rubber 
sheet was placed beneath plaintiff wife 
during the delivery, which consumed approx- 
imately an hour and ten minutes, The fol- 
lowing afternoon plaintiff wife complained 
that her back was sore and burned, Defendant 
reassured her that it was natural and would 
leave in a few days. When two days later 
her complaints persisted, he took a look. 
“My God, what a mess,” he exclaimed. 
“My God, what happened here It is a 
darn shame to have this happen . . . and it 
was because of negligence upstairs.” The 
second degree burns which defendant dis- 
covered subsequently developed into keloids, 
a tumor-like condition. Defendant also talked 
with plaintiff husband in his wife’s room, 
stating that apparently the burns developed 
as a result of the solution being allowed to 
stay in the part of the mat which was re- 
cessed from the pressure and exposure of 
her skin for too long a period. 
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There was error in the direction of a 
verdict for defendant. Plaintiff wife was 
not required to show the exact cause of her 
injuries or to exclude all possibility that 
they resulted without fault on the part of 
defendant. It was sufficient if she showed 
that the harm which befell her was more 
likely due to negligence of defendant than 
to some other cause. Defendant’s admissions 
were not mere statements of sympathy evoked 
by human suffering. Exceptions to the di- 
rection of a verdict for defendant were sus- 
tained.—Woronka et al. v. Sewall. Massa- 
chusetts Supreme Judicial Court. Suffolk. 
November 4, 1946. 14 CCH NEGLIGENCE 
Cases 85. 

S. Cohen, M. W, Titlebau, for Plaintiffs. 


J. F. Dunn, Jr., C. J. Dunn, J, W. Cussen, for 
Defendant. 


ORAL PROMISE 
TO REPAIR PORCH 


(DISTRICT OF COLUMBIA) 


e Tenant’s wife injured 
Consideration 





Several times plaintiff's husband telephoned 
the agent of the landlord, informing him 
that the back porch was in dangerous con- 
dition and needed repairs. The agent promised 
to send a carpenter immediately. One month 
later the promise was repeated, but no action 
was taken. Thereafter plaintiff was injured 
by a fall when the second step of the stairs 
leading from the porch gave way. Did the 
promise of the agent to repair, made after 
the condition of the porch was pointed out 
to him result in a contract to repair, the 
breach of which constituted actionable 
negligence ? 

“It is an established rule that where by 
the terms of the lease the landlord does not 
have the obligation of repairing the premises, 
a promise to repair made by him during the 
term must be supported by new considera- 
tion to be valid; otherwise it is considered 
a nudum pactum.” In this instance, the 
written lease imposed no obligation on the 
landlord to repair, and there was no evidence 
of consideration for the oral promise to re- 
pair. Judgment for defendant was affirmed. 
—Fortner v. Moses et al. Municipal Court 
of Appeals, District of Columbia. November 
14, 1946. 14 CCH Necicence Cases 108. 


PERFECTION IS NOT REQUIRED 


(MASSACHUSETTS) 


@ Sloping sidewalk 
Pedestrian injured 





“A city or town performs its duty if it 
keeps its ways reasonably safe and conveni- 
ent; perfection is not required.” Means of 
access to the service station from the street 
was a driveway which crossed the sidewalk 
and sloped toward the street. At its east 
side the driveway was eight and five-eighths 
inches higher than the street surface, and 
the slope was one and seven-sixteenths inches 
per foot. At its west side the corresponding 
difference in elevation was seven and one- 
eighth inches, and the slope was one and three- 
sixteenths inches per foot. Plaintiff fell on 
ice which had formed on the sloping surface 
of the sidewalk constituting part of the 
driveway. There were no holes or irregu- 
larities in the sidewalk at this point. 

The trial judge erred in denying the city’s 
motion for a directed verdict. Plaintiff 
could not recover unless, apart from the ice, 
there was a defect in the sidewalk which 
was operative in part to cause the accident. 
“Driveways affording access to private prop- 
erty from a public way are not unusual; they 
are incidental to the ordinary and common 
construction of ways for public travel. . . . 
To hold that the slope, which did not exceed 
one and seven-sixteenths inches per foot, 
to be a defect would place a heavy burden 
on municipalities.” Judgment was entered 
for defendant.—Johnson v. Town of Orange. 
Massachusetts Supreme Judicial Court. 
Franklin. November 2, 1946. 14 CCH 
Negligence Cases 83. 


M. A. Moore, for Plaintiff. 
J. T. Bartlett, for Defendant. 


PUDDLES OF OIL 
SPILL CUSTOMER 


(OHIO) 


® Slippery floor 
Storekeeper’s liability 
Contributory negligence 


As she entered the department store, plain- 
tiff observed that the floor was black as if 
it had been oiled and that there was more 
oil at the back of the store than at the front. 
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The substance on the floor was a floor dress- 
ing called Myco-sheen. It had been applied 
by a floor cleaner under the direction of 
a representative of the manufacturer. Ap- 
plication was with a wet mop followed by 
the use of another mop for drying purposes. 
There was evidence tending to show that 
the dressing was oily and slippery, that at 
some points it stood in puddles or splotches, 
and that this was particularly true at the 
point where plaintiff fell. Defendant com- 
plained of the denial of its motion for a 
directed verdict, on the theory that it is 
not negligence per se to have an oiled floor 
in a store if the dressing is applied and 
maintained in a proper manner. However, 
the court deemed the evidence ample to 
warrant a jury in concluding that the dress- 
ing was never property applied nor prud- 
ently maintained. 

Plaintiff was not required to make a 
critical examination of the aisles through 
which she walked, for she had a right to 
assume that they were reasonably safe. The 
court could not conclude that plaintiff was 
unquestionably guilty of contributory negli- 
gence as a matter of law. Judgment for 
plaintiff was affirmed.—S. S. Kresge Com- 
pany v. Holland. United States Circuit 
Court of Appeals, Sixth Circuit. December 
12, 1946. 14 CCH NEGLIGENCE CAseEs 131. 

Wilbur E. Be-oy, Arthur M. Sebastian, Benoy, 


Saxby & Sebastian, Columbus, Ohio, for Ap- 
pellant. 


Charles D. Fogle, Fogle & Fogle, Marietta, 
Ohio, for Appellee. 


RESTAURANT TRAPS PATRON 


(ILLINOIS) 
@ Open trap door 
Lessor’s liability 
Control of premises 


While a patron at a restuarant and tavern 
owned by defendant Knight and his wife, 
plaintiff stepped into an open space where 
a trap door was left open by one of Knight's 
employees. Suit was brought against the 
lessor and against Knight and his wife. 
The jury found for the lessor and against 
Knight. Thereafter plaintiff's motion for a 
new trial was granted, and the judgments 
entered on the two verdicts were set aside. 
Referring to certain ordinances, plaintiff 
contended that there was a duty on the lessor 


to protect persons from falling into the trap 
door which was left open. 


Under the terms of the lease, the lessee 
was required to keep the premises clean and 
in good condition and make all necessary 
repairs. Since the premises were in the 
exclusive control of the lessee, there could 
be no liability on the part of the lessor. 
The lower court erred in allowing plaintiff 
a new trial. Judgment setting aside the 
verdict against the lessee was reversed and 
the cause remanded with directions to enter 
judgment on the verdict in favor of the 
lessor.—Rago v. Sex. Illinois Appellate 
Court, First District. November 18, 1946. 
14 CCH NEGLIGENCE CASEs 120. 


SECTIONAL BANISTER 
NOT A TRAP 


(MASSACHUSETTS) 


e Tenant’s social visitor injured 
Fall on stairway 
Landlord’s liability 


It was a winding stairway that faced 
plaintiff, who had just completed a social 
visit with a tenant in defendant’s apartment. 
In descending, she fell. A banister had 
been installed on the stairway, which con- 
sisted of two sections, one from the top 
step to the point where the stairway began 
to curve, and the second section from the 
point where the stairway straightened out 
to the lower hall. Plaintiff contended that 
the banister should have been one continu- 
ous piece and that it should have been 
placed on the outside of the curve. The 
declaration alleged negligence, the main- 
tenance of a trap, and the creation of a 
dangerous instrumentality. 


The location, construction and condition 
of the stairway and banisters were open 
and obvious, and if the tenant had wished 
to have the stairs lighted for the safety of 
her guest, all she had to do was turn on 
the light, the appliance being located in her 
apartment and under her control. The let- 
ting of an apartment with a winding stair- 
way did not constitute a tort as against 
the tenant, and there was nothing about 
the situation that could be characterized as 
a trap. Plaintiff’s exceptions to the direction 
of a verdict for the landlord were over- 
ruled—McDermott v. Merchants Coopera- 
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tive Bank. Massachusetts Supreme Judicial 
Court. Middlesex. November 12, 1946. 14 
CCH NEGLIGENCE CAsEs 59, 


R. B. Snow, for Defendant. 
W. H. McLaughlin, for Plaintiff. 


SKATE “‘CLIPPED'’ BY SKATER 


(MICHIGAN) 


@ Blade caught in ridge in floor 
Proximate cause 


An expert roller skater, plaintiff was glid- 
ing along with the greatest of ease making 
a turn on the floor when his right skate 
was “clipped” by another skater. As a re- 
sult his skates locked. When faced with 
such a dilemma the proper procedure to 
prevent falling is to go into a spin and 
partial crouch. Plaintiff attempted to ex- 
ecute this maneuver, but was unsuccessful 
because his left skate struck a ridge or 
inequality in the floor of the rink, thus 
preventing him from turning. Defendant’s 
building was not originally constructed as 
a roller skating rink, but to prepare it for 
such use a maple floor was placed on the 
original concrete floor. At the point where 


plaintiff fell there was an inequality of ap- 
proximately one inch where sections of the 
floor were joined, and the board in the 


floor seemed splintered. It was defendant’s 
theory that its negligence was not the 
proximate cause of the accident, and that 
plaintiff's fall was the direct result of the 
act of the other skater. 


Ruled the court: “If the effects of the 
actor’s negligent conduct actively and con- 
tinuously operate to bring about harm to 
another, ‘the fact that the active and sub- 
stantially simultaneous operation of the ef- 
fects of a third person’s innocent, tortious 
or criminal act, is also a substantial factor 
in bringing about the harm does not protect 
the actor from liability.” Defendant’s negli- 
gence, if not the sole proximate cause of 
the accident, was, in any event, a proximate 
cause. Judgment for plaintiff was affirmed. 
—Brackins v. Olympia, Inc. Michigan Su- 
preme Court. December 2, 1946. 14 CCH 
NEGLIGENCE Cases 146, 


Harold S. Knight, 2146 Penobscot Bldg., De- 
troit, Mich., for Appellant. 


Buell A. Doelle, 3080 Penobscot Bldg., De- 
troit, Mich., for Appellee. 
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STAIR DETACHES FROM WALL 


(LOUISIANA) 
e Tenant’s employee injured 
Lessee’s v. lessor’s liability 
Lessor’s statutory exemption 


Plaintiff was employed by a retail drug 
concern as a relief cashier in one of its 
stores. While descending a stairway in the 
rear of the store, a stair became detached 
from the wall to which it was connected, 
causing her to fall. Thereafter she made 
demand upon the lessor for damages on the 
theory that as owner of the building he was 
responsible for the defective condition of 
the stairway. The owner declined plaintiff's 
demand on the ground that since the lease 
contract imposed liability on the lessee for 
the vices and defects of the premises, any 
right or cause of action which plaintiff might 
have should be pursued against the lessee 
in view of the provisions of Act No. 174 of 
1932, which relieves the owners of buildings 
from liability to third persons injured by 
reasons of defects contained therein where 
the building has been leased under a con- 
tract whereby the tenant assumes responsi- 
bility for the condition of the premises. 


The court could not subscribe to the 
lessee’s proposition that the lease provisions 
did not impose liability upon it for the con- 
dition of the premises. The lessee accepted 
the premises in good order, promised to 
keep them in the same order as received 
during the term of the lease and to return 
them to the lessor in like good order and 
further agreed that the lessor would not 
be responsible for damage caused by any 
vices or defects of the leased property or 
the consequences thereof. The provisions 
fell within the purview of Act No. 174 of 
1932, and the owner was relieved from re- 
sponsibility. Judgment against the lessee 
and dismissing the suit against the owner 
was affirmed.—Terrenova v. Feldner et al., 
Katz & Besthoff, Ltd., Appellant. Louisiana 
Court of Appeal, Parish of Orleans. De- 
cember 2, 1946. 14 CCH NEcLIGENcE CASES 
162. 

Yarrut & Fishman, for Plaintiff, Appellee, 
Appellant. 


Weiss & Weiss, for Feldner et al., Defendants, 
Appellees. 

John May Kelleher, Hurley & Kohlmeyer, for 
Katz & Besthoff, Ltd., Defendant, Appellant. 
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STARGAZING NOT ALLOWED 


(MISSOURI) 


© Pedestrian injured 
Cracked sidewalk 
Contributory negligence 


Photographs disclosed a substantial crack 
extending across the entire width of the 
sidewalk at the spot where plaintiff fell. 
At the south edge the broken, rough and 
uneven place appeared to be twelve to four- 
teen inches wide, then arrowed to a broken 
and rough place of six to eight inches in 
width in the middle of the sidewalk. Plain- 
tiff caught her toes on the elevation and 
fell to the sidewalk. The municipality 
sought to avoid liability on the ground that 
plaintiff was contributively negligent as a 
matter of law in failing to use due care 
in looking where she was going ‘as she 
walked along the street. According to plain- 
tiff, as she walked along she was looking 
“just straight ahead like I always walk... 
If I had seen the crack I wouldn’t have 
fallen.” 

“Ordinary care did not require plaintiff 
to keep her eyes riveted upon the sidewalk 
at each step of her progress because or- 
dinarily prudent and careful persons do not 
do this. They cannot stargaze or be indif- 
ferent to dangers in their pathway, but 
they are not required to keep their eyes 
fixed upon the sidewalk immediately in front 
of them.” The issue of contributory negli- 
gence was one for the jury, and judgment 
for plaintiff was affirmed.—Little v. City of 
Kansas City. Kansas City Court of Ap- 
peals, Missouri. November 18, 1946. 14 
CCH NEGLIGENcE CAsEs 101. 

David M. Proctor, Henry Arthur, Kansas City, 
Mo., for Appellant. 


Bernard B. Strayer, Kansas City, Mo., for 
Respondent. 


TENANT LOCKED OUT 
OF APARTMENT 





(WEST VIRGINIA) 
e Aggravation of illness 
Punitive damages 
Lessor’s liability 


On arriving home from work one night, 
plaintiff and her husband faced a padlocked 
door. The lessor, irked by their nonpay- 


ment of rent, had taken action. Plaintiff and 
her husband were forced to spend the night 
at the home of relatives, occupying a bed 
in the basement. As the weather was cold 
and the bed clothing insufficient, plaintiff 
asserted that she suffered discomfort, incon- 
venience, and aggravation of an existing 
illness. She was under the care of a phy- 
sician at the time, but was unable to take 
her medicine, which was in the apartment, 
and her physical condition became worse. 
She further alleged that she was compelled 
to buy clothing, became very nervous, and 
was humiliated and embarrassed when she 
was required to explain to her employer and 
fellow-employees that she was late because 
she was locked out of her apartment. The 
jury returned a verdict for plaintiff in the 
sum of $1000. 

A finding made by the jury embraced only 
punitive damages. A finding of compensa- 
tory damages is a necessary predicate for 
an award of punitive damages, and the lat- 
ter must bear a reasonable proportion to the 
compensatory damages. In the absence of 
an award of compensatory damages, an award 
of punitive damages may be taken as an 
indication that the jury was actuated by pas- 
sion, prejudice and improper motives. Judg- 
ment for plaintiff was reversed and a new 
trial granted. Toler v. Cassinelli. West Vir- 
ginia Supreme Court of Appeals. November 
12, 1946. 14 CCH NEGLIGENCE CAsEs 172. 

Bailey & Shannon, Pineville, W. Va., for Plain- 
tiff in Error. 


Ray Toler, William M, Holroyd, Mullens, W. 
Va., for Defendant in Error. 


STRAYING BABY 
STRUCK BY TRAIN 


(WEST VIRGINIA) 


@ Railroad’s liability 
Inconsistent and misleading instruc- 
tions 





Wandering from the backyard of his home 
while his parents were in a nearby field, a 
thirteen month old child was crawling on 
defendant’s tracks when a train approached 
around a curve at a rate of ten to twenty 
miles per hour. The engineer asserted that 
he sounded the whistle and rang the bell, 
but that the child remained motionless on 
the tracks. He then made every effort to 
halt the train, but was unable to do so be- 
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fore reaching the child. The child’s left arm 
was severed above the elbow, and the right 
arm was severed above the wrist. The jury 
was instructed that defendant was liable if 
it was found that the engineer failed to give 
the statutory warning signals and if it was 
found that the child was of sufficient mental 
capacity to understand the meaning of such 
signals so as to get off the track if they had 
been given. This instruction was inconsist- 
ent with one, correctly given, to the effect 
that the child could not be guilty of contrib- 
utory negligence or at fault in the eye of the 
law. Consequently, it was error to submit 
to the jury the issue of negligence based on 
the failure of the engineer to give the sig- 
nals, inasmuch as the failure was not the 
proximate cause of the injury. 

Certain comments were made by the court 
in its charge to the jury upon the failure of 
defendant to make a test to determine the 
distance in which the train should be stopped. 
The jury might well have been misled be- 
cause they were told that “the law is” that 
they might infer that the test was not made 
because the results would have been unfa- 
vorable to defendant. Furthermore, the trial 
judge failed to comment upon the absence 
of the element of emergency from a test 
staged after the accident, although defend- 
ant had called attention to the fact that some 
time would necessarily elapse and some dis- 
tance would necessarily be covered before 
the engineer would realize the danger con- 
fronting him and take steps to avoid it. 
Judgment for $100,000 in favor of plaintiff 
was reversed and the cause remanded.— 
The Virginian Railway Company v. Armen- 
trout. United States Circuit Court of Ap- 
peals, Fourth Circuit. November 21, 1946. 
14 CCH NEGLIGENCE CAsEs 104. 

Fletcher W. Mann, John R, Pendleton, J. O. 
Atkinson, Walter C. Plunkett, for Appellant. 


R. G. Lilly, A. A. Lilly, W. F. Damron, O. D. 
Damron, for Appellee. 


THE WALLS 
CAME TUMBLING DOWN 





(MASSACHUSETTS) 


© Landlord’s liability 
Tenant’s knowledge of defect 
Continued use of premises 


; Damaged and cracked, the overhead walls 
in the living quarters rented. by plaintiff 


were a constant eyesore. Notice of the 
condition was given to the landlord, who 
failed to repair the walls, but plaintiff was 
in no position to insist, as housing accom- 
modations were virtually unavailable else- 
where in the community. Suddenly one day 
the ceiling and overhead walls violently fell, 
scattering filth and debris upon the furni- 
ture, furnishings, clothing, rugs and fixtures. 

The court was unsympathetic. “A tenant 
who continued to use a building which is 
dangerously out of repair, and when this 
dangerous condition is patent and known to 
the tenant, cannot recover for damages re- 
sulting from this dangerous condition. This 
is true notwithstanding the fact that the 
landlord or owner of the premises has had 
notice of and has inspected the dangerous 
condition of the premises, and has negli- 
gently failed to repair them. This is true, 
for knowing the dangerous condition of the 
premises and the negligence of the landlord 
in not repairing them, it will be held that the 
tenant failed to exercise ordinary care for his 
own safety in avoiding the consequences of 
the landlord’s negligence.” The trial court 
did not err in sustaining the demurrer to the 
petition —Bixby v. Sinclair Refining Com- 
pany et al. Georgia Court of Appeals. No- 
vember 7, 1946. 14 CCH NEGLIGENCE CASES 
Jt « 

er W. Anderson, Atlanta, Ga., for Plain- 
tiff. 


Alston, Foster, Sibley & Miller, William B. 
Spann, Jr., Atlanta, Ga., for Defendants. 


TROTTING PEDESTRIAN 
BUMPS AWNING ARM 


(TENNESSEE) 


e Projecting over sidewalk 
Building owner’s liability 
Municipality’s liability 

Running down the sidewalk, arm in arm 
with a friend, the decedent struck his head 
on the horizontal cross-arm of an awning 
attached to a building owned by defendant 
Brichetto. The decedent was thrown to the 
sidewalk and died as a result of his injuries. 
For proper installation of this type of awn- 
ing, a chain is attached to the building wall 
and to the center of the cross-arm. The 
chain prevents the points of the arm from 
slipping down when the awning is fully low- 
ered. No such chain was provided for the 
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awning; the ropes and canvas were old and 
dilapidated; and the awning was only seven 
feet and a fraction of an inch above the 
sidewalk. Installation and maintenance in 
such a manner was in violation of two awn- 
ing ordinances. The administrator recov- 
ered a judgment in the trial court against 
both the city and the building owner, The 
intermediate court dismissed the action against 
the owner and reversed and remanded as to 
the city. 

The appellate court had this to say: “We 
think the motion of the city for a directed 
verdict should have been sustained. The 
only predicate for the city’s liability was its 
failure to enforce its awning ordinances. 
Since this was clearly a failure to perform 
a governmental function, it could not be 
the basis for liability in tort.” Moreover, 
there was no attempt to prove either actual 
or constructive notice to the city of the 
dangerous condition, and such notice is an 


indispensable condition to charge the city. 
With reference to the liability of the build- 
ing owner, the court thought that she failed 
in her duty of safe maintenance. The awn- 
ing had originally been installed by a for- 
mer tenant, but upon termination of the 
former tenancy, the awning became a fixture 
and the property of the owner, who there- 
upon was charged with the duty of its safe 
maintenance whether or not the new tenant 
assumed duties with regard to repair of the 
leased premises. The city’s assignment of 
error was sustained, and thus modified, the 
judgment of the trial court was affirmed on 
condition of remittitur by plaintiff, and that 
of the intermediate court was reversed.— 
City of Knoxville et al. v. Hargis, Admx 
Tennessee Supreme Court. December 3, 
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